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IN. THE 
Supreme Court of Appeals of Virginia 
AT RIG:gMOND .. 
Record No. ·1951 
J. E. TRINKLE 
versus . 
COMMONWEALTH OF VIRGINIA. 
PETITION FOR WRIT .OF ERROR AND SUPERSEDEAS 
To the HonorabLe CJ~iej J'UStice .a~"'d Justices of the Supreme 
Court of A_ppeals of Virgi~ia:. 
-
. Your petitioner, J. E~ Trinkle, a resident of Norton, Vir-
ginia, avers that he is aggrieved by a final judgment en-
tered by the Circuit Court of the City of Richmond on the 
26th day of July, 1937, in an action at law therein pending 
in which he was plaintiff and the Commonwealth of Virginia 
was defendant. Your petitioner presents herewith a tran-
script of the record in the case and prays that a writ of error 
may be granted hin1· from the judgment complained of and 
a supersedeas to said order may be awarded by this Hon-
orable Court. 
I. 
STATEMENT OF FACTS. 
The record in the case shows that the plaintiff, J. E. 
Trinkle, who, for many years previous to the execution of 
the contract· upon which this action was based, had been en-
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gaged in road construction under contracts ·awarded him by 
the Virginia State Department of Highways, and that on or 
about the 8th day of October, 1932, he entered into an agree-
ment with one Jim Frank, of Clinchport, Virginia, who had 
on or about that date been awarded a contract by the De-
partment of Highways to build approximately one and three-
tenths miles of road in Russell County, Virginia, then offered 
to bidders designated by the Department as Project No. 
F-661C-B-12, 'vhich contract so awarded to said Frank was 
in the usual form many years used by the Department of 
Highways, the contract being accompanied by a usual 
bond and providing that: 
''The work to be done under this contract is to construct 
and otherwise improve the road as shown by the standard 
specifications of the Department of Highways, special pro-
visions, proposals and plans.'' (Italics supplied.) 
The appellant, Trinkle, hereinafter spoken of as the plain-
tiff, agreed that he would undertake the entire contract,. as-
sume all the obligations imposed and that Frank should re-
ceive $1,000.00 as a consideration for the passing of the con-
tract. The record shows that Trinkle successfully performed 
the duties imposed unqer the terms of the contract, the issue 
alone presenting a question as to the right of your petitioner 
to recover from the Commonwealth the ~pproximate sum of 
$5,795.37, and certain minor items hereinafter mentioned, re-
jected as definitely shown in a letter from C. S. Mullen, Chief 
Engineer, to H. :tv'I. Bandy & Son of Norton, Virginia, which 
bears date October 23, 1933, plaintiff's "Exhibit No. 12" (R., 
p. 91), such rejection being based upon the assumption on 
the part of the Department, that owing to an attempted 
change in the specifications, that payment on account of over-
haul of gravel had been abandoned, Mr. Mullen expressing 
the matter thus : 
"Exhibit No. 5 is based on an oversight on the part of the 
contractor in 'teadin,q the specifications, because reference to 
the errata sheet, attached to the specifications on which the 
contractor bid, will show that section 11, page 84, paragraph 
4D has been changed to read 'No overhaul will be allowed on 
gravel'.'' (Italics supplied.) 
In addition to this, the major item involved, the plaintiff 
sought relief as to several minor items rejected by the Com-
mission, reference to only two of which, however, are deemed 
necessary in this petition, namely, an item of $196.70 found· 
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in Exhibit accompanying the petition at page 12, which was 
allowed by the Court and judgment thereon awarded (R., 
p. 39), and an item of $380.00, which was the balance disal-
lowed by the Commission from an original penalty imposed 
against the contractor of $1,300.00 or a penalty of $10.00 
per day for one hundred and thirty days in completing the 
work as alleged on time. The testimony of the case goes 
i•nto these several items rather fully, but for the convenience 
of ·the Court there may be found a succinct resume in the 
letter of Frank to Mr. Mullen, Chief Engineer, dated July 
3, 1933 (R., p. 12). 
n. 
The Plaintiff Was Clearly E-ntitled to the Allowance Ciaimed 
for Overha;ul. 
Upon reading the written opinion of the trial Judge, it 
will be observed that he only considers in detail the major 
item of overhaul. Apparently the Court was of the opinion 
that it was constrained to decide against the appellant, but, 
nevertheless, emphasized how .easy it would have been for 
the Highway Department to have avoided the misunderstand-
ing by a little care. The opinion concludes thus: 
" "" * * It would have been so easy in the proposal sent 
out by the Highway Department to contractors of record, 
to directly call their attention to such an important amend-
ment as that relating to a disallowance of overhaul, which 
heretofore had been allowed. It should know, and probably 
does know, that many of the contractors with whom it deals 
are uneducated and unversed· in many of the details and 
construction of specifications, particularly is this true as to 
amendments or changes covered by errata sheets. If in their 
proposal where reference is made to the hauling of gravel, 
there had been inserted, 'No overhaul allowed', or, 'See 
a.mendment embodied in errata sheet of ........ date', then 
this contractor would not stand to lose over $5,000.00, and 
this litigation would have been avoided." 
ASSIGNMENT OF ERROR NO. 1. 
The Position of the Plaintiff. 
The Court had previously said ''There is no controversy 
as to the quality of the work performed by the contractor 
nor of its completion, not in accordance with the plans and 
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specifications, and the Commonwealth is the beneficiary of 
the overhaul, but even taking those facts into consideration, 
it is not for the Court to say that the claim should be al-
lowed'' (R., p. 35). It is submitted that it is not often a 
record presmtts concessions by a defendant as patent as those 
presented in the instant case and it is not often that the hard-
ship to a litigant is as patently shown in the opinion of the 
Court in awarding an adverse decision. It is believed that 
the court, upon rev:iew of this record, will find that not only 
are the equities, but also the law of the case is with the ap-
pellant. :· ·. ' 
The record in the case clearly shows beyond question that 
the plaintiff, J. E. Trinkle, had been performing work for 
the Highway Department for approximately fifteen years, 
though he did not seem to be on the mailing list of the reg-
istered contractors as of the date at the time when he took 
this contract from the contractor Frank. Beyond question, 
it being established both by the testimony of the plaintiff 
and defendant, the specifications of the .Highway Department 
had provided that there should be an allowance of 1 cent per 
cubic yard per one hundred feet for overhaul in excess of 
one-half mile from any given project. (Mullen, p. 161; Mc-
Clevy, 250; Trinkle, 109; St. Martin, 103), the book of Speci-
fications, which is a book of 160 pages with no index thereto 
carrying a table of contents published on January 1, 1931. 
The record does not show as to whether a general compila-
tion had been previously gotten out, but the record definitely 
shows that there had been no change insofar as this subject 
of overhaul, since Thurston had been with the Department, 
a period of eleven years, or Trinkle had been bidding upon 
contracts a period of approximately thirteen years. It seems 
that in 1932 the Highway Department prepared and issued 
what is designated in these proceedings as an ''Errata Sheet''; 
it is entitled "Errata Sheet-January 1, 1932, to be used with 
specifications January 1, 1931 ". This Errata Sheet which 
was in fact six printed pages, the exact size of the book re-
ferred to designated as ''Specifications'', was first issued 
as a leaflet, but subsequently, presumably· sometime in the 
Fall of 1932, about the time that this contract was awarded, 
' it was inserted in the back of such specifications as were 
thereafter issued. There is much dispute pro and con as to 
whether or not the contractor Frank ever received a copy of 
the Errata Sheet. It is further disputed as to the fact as 
to if he received the Errata Sheet he knew or was conscious 
that there had been any change attempted; we say attempted 
becO!Use it is the position of the plaintiff that there had been 
n~ change whatsoever in the section of the Specifications 
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which has to do with the allowance of overhaul such as is 
claimed by the plaintiff in this case. The witness Frank is 
snown by the testimony to have been a foreigner and illiter-
ate. He was first put upon the stand by the plaintiff (R., 
pp. 46-63), recalled by the defendant (R., pp. 168-172), and 
recalled again by the })laintiff at pages 261 and 271. It was 
the position of the defendant that in lVIarch preceding the 
awarding of the contract the following October, that it had 
sent out to all registered contractors, so to speak, when mail-
ing to such, requests for affidavits as to financial standing, 
etc., a copy of these Errata Sheets and that a copy of such 
had been sent to Frank, together with the others. The ·Court 
was of the opinion that Frank had knowledge of the amend-
ment and that no overhaul would be allowed for gravel, basing 
such upon conversation testified to, by McClevy, a representa-
tive of the defendant referred to as will be observed from 
the opinion of the Court at page ::33. It is believed that if 
Frank's testimony is read as a whole it n1ust be concluded 
that Frank did not understand the purport of the attempted 
change, even if he understood or knew that the change. had 
been actually made. Thus the very illustration quoted from 
found in the opinion, page 33., would seem to clearly indi-
cate such to be the case. He says: 
"It is on the plams nnd on the books they stated no over-
ha'ltl would be allowed on the job, but this haul was entirely 
off the project." (Italics supplied.) 
It will be recollected that Frank could not read and write, 
and all the way through his testimony whenever examined 
he gives emphasis to the fact that there is a difference be-
tween on and off the project. It would seem clear that he 
had the opinion that there 'vas to be nothing paid for over-
haul if the overhaul was from any portion of what he con-
sidered the project, and he, therefore, says this haul was en-
tirely off the project. If this thought is borne in mind, it is 
believed that the Court will conclude that the deductions 
made by the trial judge so far as actual knowledge is con-
cerned on the part of Frank was erroneous. But. in the judg-
ment of counsel for the appellant, in considering the prin-
cipal question raised, what Frank knew or did not know; 
·what he understood or did not understand, would not have 
any material bearing- upon the interpretation of the con-
tract, but such would-o'nly have bearing upon the question as 
to the right of the plaintiff to recover upon the ground of 
qua;nt~t1n merttit, if the Court should determine, that the con-
tract Specifications had been effectually changed by the pro-
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mulgation of the Errata Sheet above referred to. It is our 
position that no change was 1nade, and if the Court be of the 
opinion that we are correct in this respect, it is unnecessary 
to consider the testimony of Frank or that of any other wit-
ness in this case, as the defendant concedes that if the Errata 
Sheet promulgated in 1932 did rlot abrogate the original pro-
visions in the Specifications as found in its book of 160 pag·es 
of January, 1931, that the plaintiff is entitled to the overhaul 
as a rna tter of course ; _and this brings us to consider the im-
portant question, namely, whether that provision of the con-
tract designated in these proceedings as "Item C of para-
graph 4, page 84, of Specifications, has been repealed di-
rectly or indirectly. In other words, it is conceded, that if 
the Errata Sheet, promulgated in the Spring or Summer of 
1932, did not in terms erase or destroy Item C, paragraph 4,. 
page 84, of the Specifications, the appellant is beyond ques-
tion entitled to a reversal of the trial court and an affirma-
tive award in this Court as to this item of $5,794.37. 
There is no question of departmental ruling here pre-
sented. It is merely a question as to whether or not there 
was or was not a repeal directly or by implication of the 
provision mentioned. The trial Judge very properly ruled 
when the Chief Engineer of the Highway Department, Mr. 
Mullen, was on the stand (R .. , p. 161) that: 
"Where the Department has placed a construction on· a 
certain part of the contract that has run for a reasonable 
length of time, then you mig·ht invoke it. This errata sheet 
was adopted in January, 1932, and this contract ~as entered 
into in October, 1932. I have to sustain the objection on that. 
That is one of the· things in issttP- here." (Italics supplied.) 
NO REPEAL DIRECT OR BY I~IPLICAT{ON. 
One who bids upon a government contract must take it 
or leave it as it is, yet, nevertheless, certainly where par-
ties meet on such unequal terms as disclosed in this case thC' 
·Court should glacfly apply that universal rule of construction 
which provides that the contract will be construed most 
strongly ag·ainst the person who prepared the contract, and 
do~btful language, or provisions, will be construed favorably 
to the other contracting party. 
We contend that inasmuch as 4C still ren1ains in the Speci-
rcations, that as this clause, and this clause alone, controls 
the basis of payment when g·ravel had to be hauled by the 
contractor beyond the free haul of one-half a mile mentioned 
i11 4C, page 84, of the Specifications, that there is in reality 
I 
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no question as to the plaintiff's right of recovery. To us 
the issue presented seems too plain for argument, but inas-
much as we have the finding-though not the opinion on this 
point-by the learned trial judge, against the appellant, we 
urge the following reasons in support of what would seem 
obvious. Before doing so, however, we, for the convenience 
of the court, present the language of both the Specifications 
of 1931 and the language of the Errata Sheet upon which the 
defendant relies. 
Specificat·ions-Page 84: 
"Basis of Payment.-( a) The Contractor will be paid by 
the cubic yard of gravel measured on the toad after com-
pacting, which shall include the cost of shaping and finishing 
roadbed and shoulders. 
'' (b) All stripping of overburden will be paid for at the 
unit price for regular excavation, shown in the proposal. 
Clearing and grubbing of gravel pits will be paid for at the 
unit price for clearing and grubbing shown in the proposal1• 
'' (c) All gravel from local pits shall be placed as directed 
by the Engineer within the free haul of one-half (%) mile 
haul, and an allowance of one (1) cent per cubic yard per one 
hundred (100) feet will be made for overhaul in excess of 
one-half ( lj2 ) mile. 
''(d) No overhaul will be allowed on gravel, other than 
that secured from local pits.'' 
Errata Sheet-Section 11, page 84, Paragraph 4d: 
"Shall read as follows: 'No overhaul will be allowed on 
gravel.' '' 
The trial Court suggested how easy it would have been 
for attention to have been called to an intended change 
on the part of the Commonwealth in its Specifications, but 
we do not rely upon the suggested equity present; we merely 
ask that the matter be reviewed in· the cold light of construc-
tion, even eliminating the differential in personal or intel-
lectual status of the ~parties concerned. 
The contract used by the Department gives no red light 
or warning. The contract is short and terse. The contractor 
is to construct, ''or otherwise improve the road as shown by 
the st01rtdard specifications of the Department of Highways, 
special provisions, proposals and plans". Exhibit 4, supra. 
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It is conceded that there are no "special provisio1ns ", nor 
do the "proposals" or "plans'' enter into the matter. The 
contract, therefore, was bid on and let according to Standard 
Specifications. The question so viewed, therefore, is not 
what the Commission intended to do in respect to the amend-
ment, but what it acco~mplished through the O'Illy change ad-
mittedly made in paragraph 4 with its various provisions. 
namely, in striking out from paragraph 4d the 'vords '' othc1; 
than that (i. e. gravel) secured frOin local pits". 
According to a brief filed on behalf of the defendant in 
the lower court it is alleged that the Commission made cer-
tain changes in the Specifications in October, 1931, which 
were to become effective in January, 1932. And it was further 
said in this brief that: · 
''When the Commission decided'to cut out all overhaul pay-
ments, it was only considered necessary to amend parag1~aph 
(d) by the elin1ination of the words 'other than that secured 
from local pits' thus making it (i. e. 4-d) read: No over-
haul will be allowed on gravel." ' 
Then counsel for defendant urged that as ''This amendment 
of paragraph (d), sub-section 4, cannot possibly be misun-
derstood" therefore "It (i e., the change in 4-d) cut out all 
overhaul, and it (what do they mean by it) provided that as 
to future contracts the Department would pay for no ove'r- . 
hauls. (Italics supplied.) 
This was defendant's first position. Their second posi-
tion or construction wa~ this : The u1ost favorable con-
struction that plaintiff can put upon the overhaul provision is 
that, taken together, paragraphs (c) and (d), sub-section 4, 
produces an ambiguity, so the Con·rt will say that there was 
no overhaul provision, and that the evidence of facts will 
be considered in arri'vin,q at a constn.ection.. '' In other words, 
they would say in one breath that the contract controls the 
l'ights of the parties, but, if this be not favorable to the de-
fendant-who prepared the contract, that the Court n1ust 
adopt a theory of a;utontatic nullification and establish a con-
struction by verbal testin1ony favorable to the defendant. 
Now, according to the record, 've do not know, as a matter 
of fact whether the Commission ever intended to change 4C 
or not, or in fact whether those making the changes thought, 
or expected, that the slight change in 4D would accomplish 
such purpose; but, regardless of the purpose present-the 
issue is, what change was in fact made and what did it ac-
complish-what did it pla.inly accomplish? 
The nearest approach, however, in the record as to what 
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was intended by the Commission is found at page 161 when 
Mr. Mullen was asked as to what ''administrative construc-
tion'' was placed upon the change which had been made. The 
Court properly held that the question could •not be answered 
by witness as it was an ''issue' in the case. 
The record in fact does not show even who prepared these 
changes. The codifying Commission or those designated 
for the task were not even introduced by the defendant. The 
nearest approach to those engaged in the work was that of 
a'n. Office Engineer, l\fr. Warwick C. Thomas (R., p. 134); he 
was asked by counsel for the Department if he got ''out a 
modification or addition to that book of instructions of 1931 ". 
He answered: 
''A. Indirectly. I was given printed typewritten copies 
to have printed and distributed, as well as inserted in the 
specifications.'' (R., p. 135.) 
At page 146 he says that this was unusual work; an im-
portant matter and that while he· did not know who prepared 
the changes, he ''surmised'' : 
"A. I think Mr. Clark and Mr. Lemon, who was Construc-
tion Engineer at that time, and ~Ir. Mullen, Chief Engineer, 
and Mr. Pitt, the engineer who surveys the plans, and Mr. 
Pettigre,v. 
"Q. In other words, you think all of them had a finger in 
the pie i•n making· those changes?'' 
He was then asked (R., p. 147) if he made the corrections 
to see if they" agreed with the original book" and he replied 
that he merely corrected the typewritten copy given him. 
At page 148 this witness testifies as follows: 
''Q. I am speaking. of paragraph. 4 on page 84? 
''A. I see paragraph 4d. 
"Q. But yo·zt do n.ot see any amend1nent of paragraph (c) 
on page 84? 
"A. No, sir." (Italics supplied.) 
'' Q. In other words, if there was a mistake made here 
without making any correction in paragraph (c) you 'vere 
not responsible for it, because you did not originate the origi-
nal- work? 
''A. No, sir. 
"Q. You imagined this 'vas correct as it came to you 1 
"A. I mig·ht be responsible for that; I would not like to 
say. My superior can say; I don't think, myself, I was re-
sponsible. 
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"Q. You cannot say in the typewritten matter that came 
to you there was any cha~ge in paragraph (c)? 
".A. No, sir.'' 
If, in fact, Messrs. Clark, Lemon, Pitt and Pettigrew were 
all interested or engaged in making the recodification, it is 
perfectly natural that a n1istake or oversight may have oc-
curred even if the Commission had determined to so change 
the specifications as to eliminate all overhaul of gravel upon 
construction 'vork as claimed by the defendant; and for this 
reason, among others that might be assigned; the Court will 
refer to those Sections found in the book of Specifications 
concerning stone and clay, pages 70 and 83. The changes 
found in the Errata Sheet, as to stone. (page 3) and clay (page 
4), could be and were easily accomplished merely by add-
ing the words "so found in the Errata Sheet" reading, re-
spectively, as follows: 
"Section 5, Page 70, Pa1·agra1Jh 4b: 
''Shall read as follows : 'No overhaul 'viii be allowed on 
stone.' '' Errata Sheet, page 3, Exhibit 
'·'Section 10, Page 8~!1, Paragraph 4: 
''Cut out the last sentence in this paragraph and add 'No 
overhaul will be allowed on sand clay'." 
The provision found in the ''Basis of-Payment" as to stone 
''Specifications, pag-e 70' ', carried mily two sub-sections (a) 
and (b), (b) providing ''No allowance will be made for over-
haul on stone, unless so stated in special provisions''; con-
sequently the provision in the Errata Sheet quoted above as 
to stone was clear and complete; and the same was true as 
to the correction or change in sa'ltd _clay above mentioned, 
as the basis of payment carried no sub-sectio'ns, and the last 
sentence referred to above to be cut out read as follows: 
''All sand or clav taken either from the roadbed or borrow 
pits shall be place·d as directed by the Engineer within the 
free haul of one thousand (1,000) feet and an allowance of 
one (1) cent per cuhic yard per one hundred (100) feet will 
be n1ade for overhaul in excess of o·ne thousand (1,000) feet~" 
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But the basis of payment in respect to gravel which im-
mediately follows that of sand or clay just mentioned was 
provided for in a paragraph carrying four separate, distinct 
and independent sub-sections. In both (c) and (d) overhaul 
of gravel 'vas concerned, and, consequently, it was very na-
tural for (c) to be overlooked and (d) altered, without in 
.any way impairing or destroying the provisions of (c) which 
had for many years been in force. It might frankly b~ ad-
ntitted that such a mistake would be but natural, particularly· 
when the sequence of the preceding amendments are consid-
ered; nevertheless, Section (c) still remains and under its 
provisions, we submit, this contract must be interpreted and 
the trial court having· failed so to do, its action in the prem-
ises was erroneous, and such should be corrected by this Hon-
orable Court. 
Regardless of defendrunt' s put·pose in the premises there 
was no repeal direct or by ittnplication. 
Ag·ain there is no question as to the fact that the foregoing 
provision ( 40) found on page 84 of the Book of Specifications 
was not mentioned or referred to in the Errata Sheet nor · 
is there any question as to the fact that this particular pro-
vision was originally placed in the book of specifications to 
1neet the contingency presented in this record. The loca-
tion of the gravel pit, dependent as it is upon t~e quality of 
the gravel desired, cannot, in the nature of things, be arbi-
trarily located in advance of the awarding of the contract; 
and, consequently, the specifications providing for a free 
haul of a half a mile took care of. this equation and to meet 
the condition which happened in this case, namely, the re-
quirement that the haul should be a considerable distance 
fron1 the project a'nd in excess of the one-half mile, the un-
known distance of the haul, which necessarily went into the 
cost of the work to be perforn1ed, .. was taken care of in a 
specific allowance of one cent per cubic yard, 100 feet. Ac-
cording to Trinkle he accepted this contract upon this pro-
vision and he had been doing work u·nder this provision as 
stated for thirteen years. Moreover, there is no doubt as to 
the meaning and purpose of the insertion of 4-d, or is there 
any doubt as to its general interpretation, but as thi~ is vital, 
've refer to the following testimony of both parties con-
. rerned. 
McClevy, District IDngineer of the Hig·hway Department, 
testified as follows : 
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'' Q. But, if those specifications had not been chang.ed, 
Frank's position would have been perfectly right and he would 
have been paid? 
''A.. If the specifications had not been changed there would 
hav~ been no question about the matter .. " 
:M;ullen, Chief Engineer of the Department of Highways 
(R./p. 91): 
"Exhibit No .. 5 is based on an oversight on the part of 
the contractor in reading the specifications, because refer-
ence to the errata sheet, attached to the specifications on which 
the contractor bid, will show that section 11, page 84, para-
graph 4D has been changed to read 'No overhaul will be al-
lowed on gravel'. This matter vras carefully considered 
when presented for consideration of the Commission at their 
meeting on October 19th, and I am instructed by Mr. Shirley 
to advise that the Commission denied the claim of 1'Ir. Frank,. 
except for those iten1s which haye already been paid as 
enumerated above.'' 
Is it necessary to say more 1 How can it seriously be urged 
that Section (c) was abandoned, when left completely intact, 
and not even referred tot Frank was no lawyer, but merely 
an illiterate man bidding upon a contract. Trinkle was no 
lawyer, but . a road contractor ·who had bid upon the same 
specifications for approximately fifteen years, relying upon 
the terms of 4C and had always been paid for ''overhaul'' 
under this very "Basis of Payme·nt". But assuming that 
both the contractor Frank and Trinkle 'vho assumed its 
obligations had bid upon this contract with "a lawyer at 
their elbow''; and assuming they had been shown the original 
specifications and the errata sheet, would they have been bet-
ter off' If Trinkle had said that he had always been paid 
under 4C if his haul was off the project in excess of one-half 
mile, would the change in (d) even suggest to such lawyer 
that the recodifiers had decided to abandon (c) f In fact, 
did it abandon (c) f To doubt is to decide in favor of the 
appellant; for the la'v does not favor repeals by implica-
tion, and the rule of construction applicable requires, where 
doubt exists, a decision adverse to the draftsman who pre-
pared the contract and attempts the repeal. On behalf of 
the appellant it is submitted that in the construction of a· 
written contract there exists no rule of automatic nullifica-
tion such as contended for by the defendant. Therefore, rc-
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gardless as to whether or not Section 4C remained in the 
specifications through intent or oversight, the provision so 
remaining controls the rights of the parties in this contract 
and the plaintiff is clearly entitled to payment of the ad-
mitted amount of the overhaul involved and that it was re-
versible error on the part of the trial court in failing to al-
low him a'n affirmative award of $5,794.37. 
II. 
The Claim df Quantum Meruit. \V~ile the appellant in-
sisted ·throughout the lower court that he was entitled to 
full relief under his interpretation of the contract, . as an 
alternative, he insisted that even if the contract could be held 
abrogated in respect to the specified allowance provided in 
4-~C, supra, that, nevertheless, even with a changed co'lltract, 
he having performed such overhaul, he was entitled to pay-
ment thereof upon a qu.ant·wm m eru·it basis. This claim was 
refused and denied by the trial court, to which action the a p-
pellant excepted. We carry this action of the Court as As-
signment of Error No. 2. 
In this petition we will not, however, review in detail 
the testimony upo'n which this alternative relief is based, nor 
here submit authorities in support of the right of allow-
ance of· quantum meruit for work performed under the terms 
and conditions here presented~ We do not waive, however, 
but insist upon a right of relief in this Honorable Court of 
the error so committed by the trial Court. 
III. 
The penalty claim an~ou,nting to $380.00. Upon examina-
tio'll of the record it will be observed that the work while un-
dertaken in the Fall of 1932 'vas arbitrarily continued over 
until the Spring of 1933 by the Highway Department. The 
plaintiff was not responsible for this continuance or post-
ponement as such was demanded by the State :Highway Com-
mission. (See Record, p. 149.) Nevertheless, the Commission 
penalized the contractor for 151 days, exclusive of Sundays, 
and entered up a penalty of $1,300.00 at $10.00 a day. The 
plaintiff's position in respect to the injustice of this action 
is shown in a letter from the contractor to C. ·.S. ~Iullen, 
Chief Engineer, found in the Record, p. 12. At an ex parte 
hearing the Commission allowed upon this claim $920.00, 
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which sum was paid on or about January 1, 1934, leaving the 
$380.00 differential for. determination by the Court. It is re-
spectfully submitted that clearly the plaintiff was entitled 
to this allowance. It was clearly brought out in evidence 
that when this contract was awarded there was another con-
tract a warded by the Department to another contractor and 
the hauling upon this latter contract interfered with and de-
layed the contractor. Besides costing the appellant at least 
$500.00 extra work and materials to maintain the differen-
tial so presented from the n1aintenance of ordinary traffic 
which had been assumed. 
In this connection we refer the Court to the following 
pages of the record: R., pp. 132-135. It is believed that this 
allowance should be n1ade as such was clearly meritorious, and 
the action of the trial court in refusing such is here assigned 
as Error No. 3. · 
ASSIG:NlVIENT OF ERROR. NO. 4. 
This was an action at law and, therefore, it is submitted 
that inasmuch as the award of $196.70 (see Order page 39) 
made to the plaintiff under Iten1 2 of his claim was allowed, 
that costs should have been awarded to this petitioner. 
ASSIGN~IENT.S OF ERRORS. 
Your petitio'ner is advised and represents that the judg-
ment complained of is erroneous and that he is aggrieved 
thereby in the following particulars: 
1. The Court e.rred in refusing to allow the petitioner the 
sum of $5,794.37 due him under the terms of the contract in-
volved, the same being the extra overhaul performed under 
the specifications prevailing, as petitioner claims, 'vhen the 
contract 'vas awarded. 
2. The Oourt erred in refusing to allow the petitioner rea-
sonable compensation for the admitted overhaul so per-
formed by the petitioner if the specifications had been changed 
as claimed by the defendant. 
3. The Court erred in refu~ing to allow the petitioner the· 
sum of $380.00 which had been deducted by the defendant 
as a pc'nalty for the non-cmnpletion of the work on time. 
4. The Court erred in refusing to award costs in behalf 
of the petitioner against the defendant in this action. 
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CONCLUSION. 
In view of the errors so committed by the defendant as 
l1eretofore assigned and presented, your petitioner respect-
fully prays that a writ of error and supersedeas may be 
,granted and awarded to him from the judgment of the Cir-
-cuit Court of the City of Richmond hereinbefore mentioned, 
.and the same may be reviewed and reversed, and this Court 
-will enter. final judgment in f-avor of your petitioner for such 
.an amount as he is entitled to recover, and that your peti-
·tioner may have such relief further in the premises as he 
may be entitled. 
Your petitioner further certifies that a copy of this p~ti­
tion and brief was duly delivered to defendant's counsel of 
1·ecord on the 19th day of October, 1937, and he pr~ys that 
.at the discretion of the court he may be permitted to present 
this application for an appeal orally to the Court, or to some 
.Justice thereof as desig~ated by this Honorable Court. 
Respectfully submitted, 
ALEXAl\TDER H. SANDS, 
R. R. P ARRER, 
(By .A. H. S.) 
·Counsel for Petitioner. 
.J. E. TRINKLE, 
By Counsel. 
I, Alexander H. Sands, practicing attorney in the Supreme 
Court of Appeals of Virginia, do certify that in our. opinion 
that the judgment complained of in the foregoing petition 
'Should be reviewed and reversed. 
Given under my hand this 19th day of October, 1937. 
ALEXANDER H. S.ANDS. 
Received October 19, 1937. 
M. B. WATTS, Olerk~ 
November 12, 1937. Writ of error and supers·edeas awarded 
by the Court. ·Bond $500. 
M. B·. W. 
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RECORD 
In the Circuit Court of the City of' RichmonCL 
Record of the Proceedings ha!f before the Court aforesaid, 
in the Court room in the City Hall, in an actiQn at law under: 
the title of · · 
J. E. Trinkle, Plaintiff, 
. v. . 
Commonwealth of Virginia,. at the relationship· of the De-
partment. of Highways, Henry G. Shirley, Commissioner, 
and E. R. Combs, Comptroller, Defendants. · 
wherein an Order was entered on Monday, the 26th day of 
July, 1937, from which judgment of the Court, therein con-
. tained, notice of appeal has been given. 
Be It Remembered that heretofore, to-wit: 1\.t the Second 
March Rules, 1936, came the Plaintiff he;rein by ·his 
attorney and :filed his petition, which petition was duly ma-
tured and docketed as provided by law, after proper service 
on all defendants by the Sheriff of the City of ·Richmond ; 
which petition is in the following words and :figur~s: 
page 2 t Virginia: 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, at· the relationship of the De-
partment of Hig·hways, Henry G. Shirley, Commissioner, 
and E. R. Combs, Comptroller, Defendants. 
To the Honorable Julien Gunn, Judge : 
Your petitioner, J. E. Trinkle, of No~ton, Virginia, sho·ws 
unto the ·Court the following facts: 
1. That on or about the 5th day of October, 1932, one Jim 
Frank, of Clinchport, Virginia, entered into a certain agree-
ment in writing with the Commonwealth of Virginia by the 
J. E. Trinkle v. Commonwealth of Virginia. 17 
- Commissioner of the Department of Highways whereby said 
~ Frank agreed to co'nstruct or otherwise improve the road 
and bridge as shown hy the standard specifications, special 
provisions, proposal and plans of the Department of High-
ways between 0.79 miles west of Russell County line and Han-
. sonville, a distance of approximately 1.3 miles, which said 
construction is known to the said Department of flighways as 
Project No. F-661C-B-2; the original of said agreement is in· 
possession of the said Department of Highways. 
2. That by said agreement, said Frank did undertake for 
the consideration therein 1nentioned at his own 
page 3 ~ proper costs and expense to do all the work and 
furnish all the materials, equipment, teams and 
labor necessary to carry out the agreement in. the manner 
and to the full extent as set forth in the specifications, spe-
cial provisions, proposal and pla'ns of the Department of 
Highways; that accordingly, pursuant to the said specifica-
tions, special provisions, proposal and plans, said Frank did 
agree to construct said road for the total estimated sum of 
$14,641.15 with the further understanding that the quanti-
ties shown on said proposal were approximate only. · 
· 3. Said Frank did further agree that he would complete 
all necessary work in accordance with the plans and standard 
specifications ·and the requirements under -them of eng·ineers 
for the said Department of I-Ii.ghways by December 19, 1932. 
4. Said Frank did thereupon sublet the above mentioned 
contract to your petitioner, J. E. Trinkle, and the Depart-
ment of Highways had notice of, recognized and approved 
such sub:.lease. 
5. In consjderation of the aforesaid undertaking, the Com .. 
monwealth of Virginia by the Commissioner of the Depart-
ment of Highways and/or his duly authorized ag·ents for him 
acting did agree to pay your petitioner, as sub-contractor, 
and said Frank as contractor for all items of work performed 
and material furnished at the unit price and under the con-
ditions set forth in the proposal and in addition to pay a 
reasonable unit price for any and all overhaul of 
page 4 ~ gravel from locations picked or agreed to by the 
Department of Highways and not situated upon the 
blueprint or specifications for this particular project. 
6. Your petitioner alleges that, pursuant to the agreement 
aforesaid, he did undertake to perform the work as agreed 
to according to the specifiea tions, special provisions, pro-
posal and plans of the Department of Highways, and that at 
the specific instance, request, and orders of the engineers 
a:nd inspectors of the said Department of Highways, your 
petitioner d~d obtain gravel from certain pits not contem-
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plated by the original proposal, but from pits subsequently 
requested and ordered by the engineers and inspectors of • 
said Department of Ifighways, and that said officers and 
agents of the Department of Highways did, before such over-
haul work was performed, agree and promise to pay your 
petitioner a reasonable amount, to-wit, an amount of eighty-. 
two cents per cubic yard, for such overhaul work over and 
above the price stated in said proposal; that during the 
course of the work aforesaid your petitioner was ordered 
and required to go to additional expense not contemplated 
by the specific proposal contained in your petitioner's con-
tract with said Department of Highways; likewise that said 
Department of Highways did agree to purchase from your 
petitioner certain material owned by your petitioner and left 
over after the completion of said work, which supplies have 
been thus appropriated by said Department of Highways, no 
remuneration therefor having been rendered your 
page 5 ~ petitioner, itemized statements of these claims of 
petitioner above enumerated being filed herewith as 
Exhibits· Nos. 1, 2, and 3 and prayed to be read as a part of 
this bill. 
7. Your petitioner alleges that at the completion of this 
work in J 11Ile, 1933, he had been requested and ordered to 
perform and had performed work, incurred expenses and 
costs, all of which were not contemplated by the contract, 
specifications, special provisions, proposal and· plans, but 
were requested, ordered, and caused by the Department of 
Highways, through its engineers and inspectors, all to the 
extent of $7,477.60 to which he became justly entitled, and 
that the Commonwealth of Virginia, at the relation of the 
Department of Highways, has refused and still refuses to 
pay said amount, and that he should be entitled to interest on 
said sum from June , 1933, until paid. 
8. Your petitioner alleges that the Department of High-
ways deducted the sum of $1,300.00 from the amount due un-
der the contract representing $10.00 per day for delay in , 
the completion of said work, which delay was caused solely 
by the directions and orders of the Department of High-
'vays, all of which is specifically set out in a schedule filed 
herewith marked as ''Exhibits Nos. 4 and 5 and prayed to 
be read as a part hereof''. 
9. Your petitioner avers that on or about 19th day of May, 
1933, he satisfactorily completed the construction and im-
provement of all the road and bridge work embraced 
page 6 ~ in said contract, ''Standard Specifications of the 
Department of Highways", Special Provisions, 
Proposal and Plans and that in consideration of the fore-
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:going premises, the .defendant f\gTeed and was bound to pay 
..him for .all items ..of work perfonned and materials furnished 
at the unit price and under the conditio~s set forth in said 
~on tract. 
'iVherefore, your petitioner prays that the.. Commonwealth 
·-<>f Virginia, at the relation of the Department of Highways, 
Henry G. Shirley, .Commissioner, E. R. Combs, ·Comptroller,. 
ne made parties defendant to this petition, and that they be 
required to answer this petition, but not under oath, answer 
under oath being hereby expressly waived; that proper pro-
-cess may issue; that a jury be impaneled to ascertain the 
.amount of your petitioner's claim, and any facts which may· 
be controverted, that judgment may be awarded your peti-
tioner against the Commonwealth of Virginia in this matter 
in the sum of $7,477.60 with interest from June , 1933, until 
_paid, and that your petitioner may have such other and fur-
ther relief as he may be entitled. . 
J. E. TRINKLE, 
By Counsel . 
..ALEXANDER H. SAN])S, 
ALEXANDER H. SANDS, J:a.1 
Counsel, p. q. 
page 7 } STATE HIGHWAY COMMISSION OF VIRGINIA 
in account wit!: 
Jim Frank, General Contractor, and L. B. Trinkle and 
J. E. Trinkle 
EXHIBIT NO. ONE: 
Force account-Project F 661-CB 2! $ 75.53 
EXHIBIT NO. TWO: 
Project F 661-CB 2.: Time for stripping overburden, 
.etc. 196. 7@ 
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EXHIBIT NO. THREE~ 
Project F 661-CB ~: 
.Amount deducted without authority of contractors 
as penalty ... . • .................... ~ ....•.. ~ .... 1,300.0()) 
-Note: Copy of letter is e~nclos·ed herewith explain-
ing the reasons why penalty should not be at-
11ached. · 
EXlllBIT NO~ ·FOUR:-
Project F 661-CB 2 St .. Material used or left on 
project: 110~00 
EXHIBIT NO .. FIVE: 
Project F 661-CB 2: 
Overhaul of 4,390-43 cubic yds. · gravel @ 1.32 per 
cubic yard . . . . 0 0 0 0 0 ••• 0 0 ••••• 0 r •••• 0 0 0 •••••• ~ .. 5, 795.37 
p-age 8 ~ Note : Contractors were not told where· 
gravel pit was to be located, no•w where 
the gravel was coming from until after the grad-
ing had been done, on this project and there-
fore the project was bid on in accordance with 
the plans and specifications, and with the knowl-
edge that the specifications only forced the con-
tractor t~ perform a free haul of one-half mile, 
· (See Sec. 11, Par. 4, Dept. of Highway Sp.eci-
fications). The only gravel pits suitable to Mr. 
McCleavey, the Engineer, were three miles and 
300 feet from the job. 
Contractors contend that they had no further notifi-
cation than the plans and specifications,. and 
the resident engineer did not know where these 
gravel pits were, and the resident engineer 
was advised that ·not over one-half mile over-
haul had to be made on this gravel contract, 
and the contractors demand and expect compen-
sation therefor, according to the plans and speci-
fications. 
The total amount due· is ........................ $7,477.60 
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Project F 661-CB2 
Hansonville, Vkginia. 
Oct. 1, 1932-May 1, 1933 
2 men 2~ hrs. ea. @ .20 
8 lb. dynamite ® .11 
2 exploders® .12 
2 men 2~ brc;. ea.@ .20 
2~ lbs. dynamite ® .11 
2 exploders @ .12 
Removing old headwalls & pipe 
Oct. 5, 1932 
Sta.. 695*40 2 men 3 hrs. ® .20 
1 lb. dynamite ® .11 
2 exploders ® .12 
Removing old headwalls & pipe 
Oct. 6,1932 
Sta. 690*20 3 men 10 hrs. ea. @ .20 
5~ lbs. dynamite@ .11 
3 exploders@ .12 
Removing old he~dwalls & pipe 
Dec. 5,1932 
Chmchill 1 man 7 hrs. @ .20 
Prospecting gravel pit 
Dec. 6, 1932 
Chmchill 1 man 9 hrs. @ .20 
Prospecting gravel pit 
Dec. 7,1932 
Chmchill 1 man. 5 hrs. @ .20 
Prospecting gravel pit 
Dec. 15, 1932 
Gibson gravel pit 1 foreman 5 hrs. @ .50 
2 men 5 hrs. ea. ® .20 
Automobile 1 hr. @ .50 
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Dec. 16, 1932 
Gibson gravel pit 1 foreman 8 hrs. @ .50 
2 men 8 hrs. ea. @ .20 
Automobile 1 hr. @ .50 
Prospecting gravel pit 
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Mar24, 1933 
Sta. 672*50 1 foreman 3 hrs. ® .50 
4 men 3 hrs. ea. ® .20 
Digging out mud hole 
March 29, 1933 
Sta. 706 2 men 1M hrs. ea.@ .20 
Tractor & Grader 1~ hrs. @ 2.00 
Digging out mud hole 
March 30, 1933 
Sta. 706 12 yds. gravel @ .50 
Filling up mud hole· 
March 31, 1933 
Sta. 645 22 yds. gravel @ .50 
Building shoulders with gravel & making approach 
April 1, 1933 
Sta. 695 *50 30 yds. gravel @ .50 
Gravel dumped in mud hole 
April 10, 1933 
Sta. 681 26 yds. gravel @ .50 
Gravel dumped in mud hole 
Aprilll, 1933 
Sta. 679*50 9 yds. gravel @ .50 
Gravel dumped in mud hole 
April 14, 1933 
Sta .. 692 2 men 3 hrs. ea. @ .20 
Tractor & grader 3 hrs. @ 2.00 
Grading E .. M. Buckles' private road 
April 22, 1933 
Sta. 692 2 men 2M hrs. ea. @ .2() 
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Digging up old macadem & putting on E. M. Buckles' pvt. road 13.50 
TOTAL FORCE ACCT $106.19 
PAID IN FINAL EST 30.66 
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BALANCE DUE 
Project F 661-CB2 
Hansonville, Virginia 
Time for stripping overburden from gravel pit: 
March 18, 1933 Shovel 4 hrs. @ 5. 00 
March 19, 1933 " 5 " @ 5.00 
March 25, 1933 l( 3 u @ 5.00 
March 27, 1933 <4 3 "' @ 5.00 
March 29, 1933 (( 3 (( @ 5.00 
April 8, 1933 " 1 u @ 5.00 
April 10, 1933 
" 
2 u @ 5.00 












We asked the engineer to cross section the gravel pit or accept this bill and he 
refused. This time was correctly kept by three parties. 
Expense of hauling stone and heating up in road to eonsiderable below grade: 
.Jan. 6, 1933 1 foreman 5 hrs.@ .50 :2.00 
3 men 5 hrs. ea. @ .20 3.00 
Beating rock in road 5.50 
Jan. 10, 1933 2 trucks 7~ hrs. ea. @ .80 12.00 
3 men 10 hrs. ea. @ .20 6.00 
4 men 73-2 hrs. ea. @ .20 6.00 
1 man 7~ hrs. @ .40 3.00 
Hauling rock and beating up in road 27~00 
Jan. 11, 1933 2 trucks 9 hrs. ea. @ .80 14.40 
1 man 9 hrs. @ .40 3.60 
2 men 10 hrs. ea. @ .20 4.00 
3 men 9 hrs. ea. @ .20 5.40 
Hauling rock and beating up in road '27 .40 
Feb. 15, 1933 1 truck 6 hrs. @ .80 -4.80 
1 man 5 hrs. @ .20 1.00 
1 man 10 hrs. @ .20 '2.00 
1 man 1 hr. @ .20 .20 
Hauling rock and beating up in road 8.ID 
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Feb.16, 1933 1 truck 6 hrs. @ .80 
1 man 10 hrs. @ .20 
2 men 5 hrs. ea. @ .20 










The material is now in the road and being used as part of 
the road. If this stone had not been used other material would 
have been necessary for a suitable roadbed. This work was · 
requested by Mr. McCleavy and we were forced to do it by 
Mr. Stover, Inspector. · . · 
EXHIBIT NO. 3. 
Copy of letter written to ~{r. Mullen, Chief Engineer, as 
an argument for removal of· penalty on project : 
Mr. C. S. Mullen 
Chief Engineer 
Dept. of Highways 
Richmond, Virginia 
Dear Sir, 
1216 Park Avenue 
Norton, Virginia 
July 3, 1933 
. In regards to our asking- for an extension of time on Proj-
ect F 661-CB2 we would like to present our delays which 
were unavoidable by anyone. We sincerely hope that after 
you go over them you will grant us an extention of time. 
We had the grading practically completed by Dec. 18, 1932, 
and were making arrang·ements to start laying gravel Dec. 
11, 1932. The bad weather set in o•n this project on Dec. 8, 
1932, and, being newly graded and mostly earth, this road 
became awfully soft and muddy. After about two weeks of 
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this bad weather our engineers decided it would be impossible 
to lay any gravel until after the spring season opened up. · 
Mr. Thurston, Resident Engineer, had us to be-
page 13 ~ gin laying gravel on March 10, 1933. We had some 
very bad weather, both rain and snow, after we 
started and as our road was in such marshy condition it took 
but very little rain to stop us. We would be from half a day 
to a day longer resuming work than if we had had a solid road-
bed. We had to skip about and lay gravel in various spots 
and this cost us as much as five days' delay on this short piece 
of work. However, we finished laying gravel at noon on April 
11, 1933. 
The greatest delay that we had was due to the fact that the 
state was having gravel hauled over our project to the ad-
joining project. There were from twenty-five to thirty-five 
truck hauling from three to ten tons. This made it impossible 
for us to get a surface on this gravel that 'vould be acceptable 
until we had dry weather enough to thoroughly dry out all 
materials. If this hauling had not been over this road we 
could have finished our project by April 15, 1933, as we had 
layed seventeen inches of loose gravel to take care of the soft 
sub-grade. After the road was thoroughly packed by this 
heavy traffic we were requested by our engineers to haul quite 
a bit of loose gravel to bring up the low places. We suf-
fered a cost increase of five hundred dollars due to this heavy 
traffic alone. 
We are inclosing ·you a statement of the number of days 
we would actually be due and under the conditions and various 
handicaps that we did this work due to the Federal ruling 
that we could not put in extra time on the days that were 
suitable for work we do not believe- it is fair to penalize us 
any on this project. 
Yours Respectfully, 
JIM FRANJ{. 
Copy of statement of delays sent to Mr. J\{ullen with letter 
of July 3, 1933 : 
Jim Frank 
General Contractor 
Statement of unavoidable delays on Project F 661-CB 2: 
88 days for being shut down by the engineers during winter 
weather. 
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7 days for being shut down by the engineers after we started 
· la.ying gravel. 
5 days' delay caused by skipping about to various spots 
where we could work. 
53 days due to the state having grayel hauled over our proj-
ect. 
153 days total. 
page 14 ~ (We suspended operations through the winter 
season due to the fact that Mr. Stover, Inspector,-
ordered us to do so because of instructions which he said he 
received from Mr. McCleavy, District Engineer, to shut down 
and do nothing but maintain traffic until the weather became 
more suitable for 'vork.) 
Deducted for overtime on contract $1,30o.oq 
EXIDBIT NO. 4. 
Statement of material not used and left over on project for 
which no pay has been received: 
Culvert pipe bought and transported to project but not used: 
28ft. 18 in. pipe@ 1.00 
18ft. 24 in. pipe@ 1.25 
Stone left over from conerete which Mr. Thurston 
agreed to buy for Highway Dept.: 
$ 28.00 
22.50 
5 yds. stone @ 2.50 12.50 
Cost of hauling material from Sta. 671 back to Sta. 
653*50 for purpose of building approach and raising 
:fill on adjoining project for which we had no con-
tract 47.00 
$110.00 
Mr. Stover refused to let us move this pipe because he had 
already taken it over for the Highway Dept. He also stated 
that ~:lr. Thurston would buy the stone. 
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EXHIBIT NO .. 5. 
We do not accept this final estimate as there is nothing 
.allowed us for our overhaul on gravel. When Engineer Thur~ · 
.ston took the prospective bidders over this project he did not 
know where the gravel was coming from. The gravel pits were 
not located until the job had been awarded and the grading 
practically completed. Therefore, the project was bid on 
according to the plans and specifications. I bought this job· 
·knowing that the specifications only forced me to perform a 
free haul of lh mile. (See section 11, Para. 4, Dept. of High-
,vay specifications.) The only gravel pits suitable to Mr. Mc-
Cleavy were three miles from the job. We expect pay for this 
according to specifications. 
Total amount of overhaul due $5,795.37 
page ·15 ~ And at another day, to-wit: 
At a Circuit Court of the City of Richmond held in the court 
room of the City Hall thereof on Monday, the 4th day of May, 
1937, the following order was entered: 
Virginia: 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
'Commonwealth of Virginia,_ at the relation of the Department 
of Highways; Henry G. Shirley, Commissioner; and E. R. 
Combs, Comptroller, Defendants. 
ORDER. 
This day came the Defendant, by her attorney, and by leave 
of Court filed her "Plea of Statute of Limitation" and her 
"'Demurrer'' herein. 
page 16 } Virginia : 
In the Circuit Court of the City of Richmond. 
,J. E. Trinkle, Plaintiff, 
v. . 
Commonwealth of Virginia, at the relationship of the Depart-
ment of Highways, Henry G. Shirley, Commissioner, and 
E. R. Combs, Comptroller, Defendants. 
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PLEA OF STATUTE OF LIMITATION. 
The Commonwealth of Virginia, the defendant herein, by 
her attorney comes and says that some of the items contained 
in the supposed cause of action in the petition in this action 
mentioned is founded upon an alleged oral contract, or upon. 
claims based on assumpsit by way of quantum meruit, ancl 
that the same did not ac~rue to the plaintiff at any time within 
three··years next before the commencement of this action in 
manner and form as the said plaintiff lias complained against. 
her .. A.nd this the said defendant is ready to verify. 
COMMON·WEALTH OF VIRGINIA, 
By D. GARDINER TYLER, JR., 
Counsel. 
D. GARDINER TYLER, JR., p. d .. 
pag~ 17 r Virginia : 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. . 
Commonwealth o£ Virginia, at the relationship of the Depart-
ment of Highways, Henry G. Shirley, Commissioner, and 
E. R. Combs, Comptroller, Defendants . 
• 
DEMURRER. 
The defendant comes and craves oyer of the alleged con-
tract between the plaintiff and the defendant: Whereupon 
the ~ontract referred to in the petition between Jim Frank and 
the defendant dated October 5, 1932·, is read to the defendant 
in these wo.rds : · 
''Copy of Conf.ract. '' 
Whereupon the defendant says that the petition is not suffi-
cient in law, and assigns for her grounds of demurrer the 
following: 
1. There is no contract between the plaintiff anq defendant 
either express or implied. 
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. 2. The contract upon which plaintiff basis his claim, and 
referred to in his petition between one Jim Frank, expressly 
provides that no sub-contractor will be recognized by the 
State. 
Section 1, page 22, Specification J anua.ry 1, 1931, states : 
page 18 ~ ''Subletting or assignment of contract. Consent 
, will not be given to the contractors to sublet or 
assign any portion of the contract.'' 
3. This defendant is not responsible for the acts of any 
official or employee of the Department of Highways, or of 
any other person, in recognizing the plaintiff as a subcontrac-
tor or party to said contract, even if in fact such was the case. 
4. The said petition read with said contract between Jim 
Frank and the defendant shows that there was no such con-
tract or understanding between the plaintiff and defendant. 
5. No such contract as that alleged in the petition c~n be 
implied against the Commonwealth. 
6. That while the ''Specifications'' of the Virginia Depart-
ment of Highways, in effect January 1, 1931, to which pe-
titioner ref~rs in exhibit five attached to his petition-para-
graph 4, section 11, page 84-make an allowance of one cent 
per cubic yard per one hundred feet for overhaul in excess 
of one and one-half mile haul, this provision of the '' Specifi-
cations" was not in effect upon the date of the contract be-
tween Jim Frank and the defendant, said contract having been 
executed on October 5, 1932, as certain changes were made in 
the" Specifications'' by which it was performed under the title 
of "Gravel", and paragraph 4d, page 84, should read as fol-
lows: 
"No overhaul will be allowed on gravel." 
The above quotation· was substituted for paragtaph 4d, 
page 84, ibid., by the· adoption of errata sheet January 1, 1932, 
to be used with' specifications J an.uary 1, 1931, 
page 19} which said errata sheet 'vas incorporated in, and 
became a part of, the said contract between Jim 
Frank and the defendant. 
Furthermore, paragraph 4, section 9, of the "Specifications" 
under the title of Top Soil or Natural Sand Clay Mixture was 
likewise amended by the adoption of the said errata sheet to 
read: 
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"All soil shall be deposited as directed by the engineer. 
No allowance will be made for overhaul." 
COMMONWEALTH OF VIRGINIA, 
By D. GARDINER TYLER, JR., 
Counsel. 
D. GARDINER TYLER, JR., p. d., 
Asst. Attorney General. 
And at another day, to-wit: 
At a Circuit Court of the City of Richmond held in the 
court room of the City Hall thereof on Friday, the 3oth day 
of October, 1936. 
page 20 ~ Virginia : 
In the Circuit Court of the City of R.ichmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, at the relation of the Depart-
ment of Highways; Henry G. Shirley, Commissioner, and · 
E. R. Combs, Comptroller, Defendants. 
ORDER. 
This day came the defendant, Commonwealth of Virginia, 
by couns~I, and moved the Court for leave to file her Answer 
in the above styled case, whicl1 leave is hereby granted, and 
the said Answer accordingly filed. 
Virginia: 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, at the relationship of the Depart-
ment of Highways, Henry G. Shirley, Commissioner, and 
E. R. Combs, Comptroller, Defendants. 
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ANSWER. 
The Commonwealth of Virginia, the defendant herein, for 
· an answer to the petition filed in this cause, or to so 
page . 21 } much thereof as she is advised it is necessary to 
answer, says: 
1. That there is no legal actionable claim by plaintiff against 
this defendant. 
2. The contract upon which plaintiff bases his ~laim and re-
ferred to in his petition between one Jim Frank and the Com-
monwealth of Virginia expressly provides that no subletting 
or assignment thereof will be allowed; nor has the State High-
way Commission subsequent to the execution of s~id con-
tract agreed to or recognized any sublease or assignment 
.thereof. 
3. That payment in full of the amount due on the said con-
tract has been made by the Commonwealth. There has been 
no legal, binding subsequent agreement made giving a cause 
of action against the Commonwealth for the performance of 
the project referred to in said contract. 
4. That the claim of $75.53 described in Exhibit No. 1 was 
expense incurred by the contractor for the maintenance of 
traffic and in the removal of material from the right of way, 
as required by the contract. 
5. That of the $196.70 claim described in Exhibit No. 2 the 
item of $120.00 for stripping overburden was not for the strip-
ping of overburden, but for removal of mud pockets in gravel 
pit. The balance of $76.70 of this item was expended for the 
maintenance of traffic, as required by the contract. 
6. That the claim of $1,300.00 described in Exhibit No. 3 
has been paid in part, $920.00; the balance of $380.00 is not 
recoverable by contractor because the delay was 
page 22} not authorized by the State Highway Commission. 
· The amount of $920.00 was paid ana accepted in full 
settlement by contractor Frank. 
7. That of the claim of $110.00 as described in Exhibit No. 
4, $61.54 has been paid to contractor Frank. The balance of 
$48.46 was expended for maintenance of traffic, as required 
by the contract; if not, then it was expended on some other 
project, and for this the Commonwealth of Virginia is not 
liable. 
8. That this respondent is not liable for the claim described 
in Exhibit No. 5, for there is no provision in the said con-
tract for payment for overhaul, nor was there an actionable 
subsequent agreement for such payment made by the State 
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Highway Commission or authorized by said Commission. 
Now, having fully answered, this respondent prays that the 
_petition filed herein be dismissed at the cost of the plaintiff. 
COMMONWEALTH OF VIRGINIA, 
By Counsel.. 
D. GARDINER TYLER, JR., p. d., 
D. GARDINER TYLER, JR., 
EDWIN H. GIBSON, p. d. 
EDWIN H. GIBSON. 
page 23 ~ And at another day, to-wit: 
At a Circuit Court of the City of Richmond held in the court 
room of the City Hall thereof on !llonday, the 9th day of No-
vember, 1936. 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, at the relation of the Depart-
ment of Highways, Henry G. Shirley, Commissioner, and 
E. R. Combs, Comptroller, Defendants. 
ORDER, 
This day came the plaintiff herein, in person and by coun-
sel, and came also the defendant, by counsel; and the defend-
ant herein, having heretofore filed her Answer and Demurrer, 
Plea of Statute of Limitations, now filed in open Court addi-
tional "Grounds of Demurrer"', to which the plaintiff replied 
generally, and filed in open Court his "Bill of Particulars"; 
and the defendant put herself upon the Country and the plain-
tiff likewise ; and the issue is thereupon .joined. . 
And then came a Jury, to-wit: Harvey M. Turner, Andrew 
S. Turner, Howard Tucker, George E. Thorpe, Fran}{ Real-
muto, Charles L. Maxwell, and Thos. J. Garner, who being 
sworn to well and truly try the issue joined and 
page 24 ~ a true verdict render according to the evidence, and 
having heard a part of the evidenc.e, by consent of 
J. E. Trinkle y. Commonwealth of Virginia. 33. 
the parties, and with-the assent of the Court; were adjourned 
until tomorrow morning at ten o'clock. 
Virginia: 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, Defendant. 
DEMURRER. 
Additional ground of demurrer assigned by the defendant 
in the above action. 
1 (a). The contract referred to in plaintiff's petition and 
upon which he bases his claim provides that all disputes and 
difficulties of whatever nature arising from the prosecution 
and fulfillment of said contract shall be decided by the State 
Highway Commissioner. Thus it appears that any claim aris-
ing under this contract against the Common,vealth of Vir-
ginia must be based upon an a'vard made by said Commis-
sioner. Neither th~ petition nor the oill of particulars filed 
by plaintiff shows that any such award was made by the Com-
missioner. Hence, no legal clailll has arisen. 
COM~fONWEALTH OF VIRGINIA, 
By Counsel. 
D. GARDINER TYLER, JR., 
D. GARDINER TYLER, JR., p. d., 
EDWIN H. GIBSON, p. d. 
page 25 r Virginia : 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, at the relationship of the Depart-
ment of Highways, Henry G. Shirley, Commissioner, and 
E. R .. Combs, Comptroller, Defendant. 
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BILL OF PARTICULARS. 
Now comes the plaintiff, J. E. Trinkle, and assigns as the 
particulars upon which he bases his claim the following: 
1. That on or about the ...... day ·of October, 1932, the 
plaintiff did enter into a contract with one Jim Frank for the 
construction and/or repair of that portion of the roadway 
designated in the bill of complaint filed herein. 
2. That said Frank did assign, convey and transfer to the 
said plaintiff all of his right, title and interest in such con-
tract, which assignment was duly recognized and approve~ 
by said defendant. • 
3. That the defendant herein did itself, or through its duly 
authorized agents, cansent, agree and promise to pay to the 
said Jim Frank and/or to the plaintiff herein compensation 
for overhaul doric upon said work as and when such overhaul 
became necessary in the construction of the road mentioned 
in the aforesaid contract. 
4. That said plaintiff having complied with the 
page 26 r terms of his contract, as related above, he was and 
became entitled to compensation due him in the 
premises, which compensation has been wholly andjor par-
tially withheld and the plaintiff is entitled to recover the 
amount of the same as heretofore set out in his bill of com-
plaint. 
5. That the plaintiff is further entitled to payment for cer-
tain materials owned by him in the completion of this 'vork 
which· the defendant did agree to buy and did buy from him 
and for which plaintiff has received no payment. 
6. The plaintiff is further entitled to that certain portion of 
his compensation which was and is 'vithheld by said defend-
ant as a penaJty upon the grounds and conditions as set out 
in the original bill, the plaintiff not being subject to such 
penalty as fully set out in said bill. 
Respectfully, 
And at another day, to-wit: 
ALEX. H. SANDS & 
ALEX. H. SANDS, JR., p. q. 
At a Circuit Court of the Citv of Richmond held in the court 
room of the City Hall thereof on Tuesday, the lOth day of 
N ovem her, 1936. 
J. E. Trinkle y. Commonwealth :of VIrginia. .35 
-page 27 ~ Virginia.: 
In the Circuit Court of the City of Richmond . 
.. J. E. Trinkle, Plaintiff, 
v. 
~Commonwealth of Virginia, at the relation of the Department 
of Highways, Henry G. Shirley, Commissioner, and E. R. 
Combs, Comptroller, Defendants. 
ORDER. 
This day came again the parties herein, by counsel, and 
the Jury sworn on yesterday to try the issue in this case 
again appeared in Court, pursuant to their adjournment, and 
havi~g heard all of the evidence, the counsel for the plaintiff 
·moved the Court that ''all evidence for the defendant, in re-
spect to the Errata Sheets, should be stricken because Section 
C has not been changed'' ; which motion was overruled by 
the Court and exceptions were taken by counsel for the plain-
tiff. . 
Now, by consent of the parties, and with the assent of the 
·Court, the Jury was adjourned until Thursday, November 
12th, 1936, at 10:00 o'clock A. M. 
And at another day, to-wit: 
At a Circuit Court or the City of Richmond held in the court 
room of the City Hall thereof on Thursday, the 12th day of 
November, 1936. 
page 28 } Virginia : 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
'Commonwealth of Virginia, at the relation of the Department 
of Highways·, Henry G. Shirley, Commissioner, and E. R. 
Combs, Comptroller, Defendants. 
ORDER. 
This day came again the parties, by counsel, and the Jury, 
pursuant to their adjournment of November lOth, 1936; where-
upon, the counsel for the defendant moved the Court to strike 
the evidence of the plaintiff, which motion the Court overruled,. 
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and to which action of the Court the defendant,. by her· coun-
sel, excepted. 
- Thereupon, both parties, by stipulation of counsel, agreed 
that-the Court might discharge the Jury and that all matters. 
of law and fact be submitted to the Com-t for determination. 
without the further intervention of a Jury. 
Wb:erenp0n,, George E. Thorpe, one of the Jurors afore-
said, stood apart, and the remainder of the Jury from further 
consideration were discharged; and this petition is. continued 
for consideration and determination by the Court. 
BE IT FURTHER REMEMBERED that pur--
page 29' ~ snant to ·the Order heretofore entered, the Court 
proce·eded, in Chambers, to hear argument of coun-
sel and having maturely considered all of the evidence and · 
said arguments, on Tuesday, the 8th da.y of June, 1937, ren-
dered its opinion whic-h is· as follows: · 
Virginia: 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiffr 
'fl. 
Commonwealth of Virginia, at the relation of the DepaFtment 
of Highways, Henry G. Shirley, Commissioner, and E. R. 
Combs, Comptroller, Defendants. 
The petition in this cause shows that on the 5th day of 
October, 1932, one Jim Frank of Clinchport, Virginia, was 
awarded a contract by the Highway Commission for the con-
struction of 1.3 miles of highway, designated_ as Project No. 
F-661C-B-2; under plans and spe·cifications prepared by the 
Highway Department, for the sum of $14,641.15. He was also 
the successfu1 bidder in two other projects at, or about the 
same time and verbally assigned the project to J. E. Trinkle, a 
contractor, and on the 5th day of December, 1933, confirmed 
the assignment in writing and asserts that the Department 
of Highways had notice of, recognized and approved the sub-
lease or assignment. This was denied by the de-
page 30 ~ fendant, and that proposition is sustained by the 
· Court for the reason that the rules and regulations 
of th~ Highway Department forbid any sub-lease, and through-
out this case there was no such recognition by the Highway 
D~partment, and all transactions were with the original con-
tractor, ,Jim Frank, and all checks were made payable to him, 
the petitioner being recognized as the agent or superintendent 
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_ Qf the contractor. For the purpose of preventing delay and 
cost, the pleadings will be amended and the cause continued 
in the name of Jim Frank, as all facts and law applicable to 
him apply likewise to his assignee. 
The principal amount involved in this petition is for over-
haul, that is, the hauling of gravel from pits further from the 
project than one-half a mile, the plaintiff contending that he 
should be compensated on the basis of eighty-two (.82c) cents 
per cubic yard, for such overhaul and the defendant relying 
on what is asserted, as an amendment to Paragraph 4-D of 
Section 11, on page 84 of the specifications of January 1, 
1931, as embodied in an errata sheet. A jury was empaneled 
to try the facts in the ease and in its progress it became ap-
parent it was primarily a question of law and practically 
the entire amount involved was fixed, therefore, the jurv 
was discharged and the cause was submitted on oral arguments 
and briefs. The primary question for consideration and_ de-
termination, is: 
page 31 } Was the contractor bound, in his bidding, by the 
plans and specifications on file in the office of the 
Highway Department, or, could he rely upon the proposals 
submitted by the Highway Department, which referred to 
page 84, Section 11, Paragraph 4-D, of the specifications re-
lating to the haulage or gravel as set forth in the specifications 
promulgated on January 1, 1931, and failed to take into con-
sideration the fact that· the Highway Department could amend 
those specifications, which is asserted, was done and sent to 
the petitioner and other contractors of record by way of the 
errata sheet in which the Commission provided that no over-
haul should be allowed. 
Section 8 of the Highway Act, Chapter 403 of the Acts of 
1922, as amended, provides in part ''The advertisement shall 
state the place where the bidders may examine the plans and 
specifications * * * ''. That is mandatory upon the High-· 
way Department and cannot be waived, and if the advertise~ 
ment stated that the plans and specifications were on file in 
the Department of Highways for examination by the prospec-
tive bidders, then those plans and specifications are the au-
th~ntie and binding specifications and ·are superior to any 
other plans and specifications consulted by any bidder. It is 
a mandate of the law and cannot be waived by the Highway 
Department. In some instances this proposition can work a 
hardship on bidders who reside at a distance from the City 
·of Richmond, in which the office of the Highway Department 
is located, but, if for accommodation of the prospective bid-
ders, literature is permitted to be sent from the 
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page 32 r office of the Highway Department, the bidder takes 
that at his risk, unless such information is fur-
nished by a proper official of that Department duly authorized 
so to do, otherwise the Commonwealth of Virginia, through 
its Department of Highways, could be harassed by litigation 
by contractors who through mistake, incompetence or ignor-
ance have lost on their contracts and assert that they have 
been misled by some subordinate in the office of the Highway 
Department. 
The Highway Department has not insisted upon all bidders 
coming tq the office for the purpose of examining the plans 
and specHfcations, and for the convenience of those bidders, 
it has. submitted to them standard specifications bearing date 
of January 1, 1931, of course reserving the right to change 
any part of the specifications at any time the Commission 
deemed wise, and it is shown conclusively that these specifi-
cations were changed or modified in October, 1931, becoming 
effective January 1, 1932, and embodied in what is known as 
''The errata sheets", which were mailed to the contractors 
of record. 
The errata sheets contained the following: 
"Section 11, page 84, paragraph 4-D: 
''No overhaul will be allowed on gravel.'' 
The defendant asserts that she mailed this errata sheet to 
the plaintiff, Jim Frank, which assertion is denied by the plain-
tiff, but I am convinced tl1at the preponderance of the evidence 
shows that 'this errata sheet was mailed to the 
page 33 r plaintiff at the same time he was furnished with 
affidavits, 1, 2, and 3, relating to his financial stand-
in~he Court is further convinced tha.t the plaintiff, Jim 
Frank, had knowledge of the amendment and that no overhaul 
would be allowed on gravel for the reason that in a conver-
sation with Mr. Clevy held at Gate City, the contractor stated 
in answer to the question. 
"Q. Did he not ask you ·whether or not you knew that you 
were not entitled to overhaul? 
A. Like I said on yesterday, that "ras on the project, not 
off the job. 
Q. How did yon get that? 
A. What I meant by that, I told 1\fr. McClevy no overhaul 
-would be allowed on the job. 
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Q· Where did you find that out 1 
A. It is on the plans ood on the books they stated no over-
haul would be al,lowed on the job, .but this haul was entirely 
.off the project. 
The plaintiff contractor in reply to a question by counsel 
for plaintiff, said: 
''A. I don't recollect if I did or not, but if I did I mean the 
:specifications and plan did not allow overhaul on the project, 
that is, the job we were working on.'' (R., p. 215.) 
On record, page 216, in reply to a question he answered: 
"A. * • * When I looked at this job at Hansonville project 
I looked at the road between these points and I 
page 34 } asked Mr. Thurston where this gravel was coming 
from for this project. He said, ''I don't know". 
I said, "How am I going to bid on it if I don't know where 
the ma.terial is coming from to go on this project Y'' 
On page 42 of the record, in answer to a question, he stated, 
"''I understood there was no overhaul allowed on the project". 
On December 1, 1932, before any gravel had been hauled, he 
asked Mr. McClcvy to take up with the Commission, payment 
-of the extra amount~ per cubic yard for hauling the gravel 
to this project (R., p. 20). 
On December 5, 1932, Mr. McClevy told him that had there 
been any question in his mind as to the location from which 
this gravel was to be secured, the time to have taken that mat-
ter up was prior to bidding on the work. That ended the mat-
ter so far as the contractor was concerned, although he talked 
with Trinkle who wanted to know where the gravel was to 
come from, and was told that he had been to the office and 
was going to get more money for it, and that he "would get 
30c more per cubic yard" (R., p. 85). 
It is also shown in the evidence that from December 1, 
1932, the time of the letter from the contractor to Mr. Mc-
Clevy, to March the 6th, 1933, no gravel was laid on the 
project. It will, therefore, be shown conclusively that the 
contractor, Frank, knew that no allowance would be allowed 
for overhaul, or, if he did not know, he should have 
page 35 } known by reasonable dilig~nce on his part. And even 
before the gravel was laid he had the matter of 
extra compensation before representatives of the Highway De-
partment, which was subsequent to the execution of the con-
tract. 
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The plaintiff takes the further position that there was no 
meeting of minds between the contractor, Jim Frank and the 
Highway Commission, therefore, he should be compensated on 
the basis of quantum meruit. . 
It is true that if there is no meeting of minds there is no 
definite contract, but if the work be done and accepted bv 
the Highway Department, the compensation should -be allowed 
on (l"!antum meruit. But if the cm-~tractor, through ignorance 
or carelessness, fails to inform himself of the plans and speci-
fications which are subject to change. or modification at any 
time by the other contracting party, then he enters into such 
contract at his risk and cannot claim that he did not kno\v 
that there had been changes or modifications in the specifi-
cations, when there was available to him at any ti~e the 
original one in the office of the I-Iighway Department and 
kept there by mandate of la"r. So I am of opinion that there 
was,no mutual mistake or failure of the minds to meet through 
any cause that would have standing in the Court. 
There is no controversy as to the quality of the work 
performed by. the contractor, nor of its completion not in ~c­
cordance with the plans and specifications and the Common-
wealth is the beneficiary of the overhaul, but even 
page 36 ~ taking those facts into consideration it is not for the 
Court to say that the claim should be allowed. If 
this were done it would place a premium on ignorance, care-
lessness or lack of diligence on the part of contractors, and en-
courage those who lose on projects to assert such claims as 
the one asserted here, and there would be no stability in a 
written contract and the Commonwealth of Virginia would be 
in a constant state of jeopardy. The contractor should thor-
-oughly satisfy himself in detail as to the specifications- and 
plans on file in the office of the Co~mission and if there be 
any doubt as to the interpretation or construction there should 
be a clarification before bids are submitted and contracts 
executed. 
It is not for the Court to pass upon the question of the 
policy of the Hig·hway Department, nor its method of giving 
information to prospective bidders, or how any changes in 
the specifications should be brought to the attention of pros-
pective bidders as in the instant case, but it is easy to see 
that had the Highway Department been more careful in bring-
ing to the attention of prospeclive bidders, any changes in the 
specifications, controversies of this kind would not be in 
Court. It would have been so easy in the proposal sent out 
by the Highway Department to contractors of record, to 
directly call their attention to such an important amendment 
as that relating to a disallo,vance of overhaul, which hereto-
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fore had been allowed. It should know, and probably does 
know, that many of the contractors with whom it 
page 37 ~ deals are uneducated and unversed in many of the 
details and construction of specifications, particu-
larly is this true as to amendments or changes covered by 
errata sheets. If in their proposal where reference is made to 
the hauling of gravel, there had be'en inserted ''No overha;ul 
aUowed", or, "See amendment embodied in errata sheet of 
date'', then this contractor would not stand to lose 
over $5,000.00, and this litigation would have been avoided. 
For the reasons assigned, I am of opinion that the con-
tractor, Jim Frank, has no standing in Court and the petition 
should be dismissed. 
JULIEN GUNN, Judge. 
J nne 8th, 1937. 
And at another day, to-wit: 
At a Circuit Court of the City of Richmond held in the court 
room of the City Hall thereof on 1\tionday, the 26th day of 
July, 1937. 
page 38 ~ Virginia : 
In the Circuit Court of the City of R.ichmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, Defendant. 
ORDER. 
This cause, which regularly matured at rules, came on to be 
heaJ:d during the November term, 1936, at which time the de-
murrer tendered by the defendant was overruled and the de-
fendant thereupon filed its answer, and the plaintiff present-
ing to the Court a written assignment from Frank, the original 
contractor in the contract with the defendant, in the petition 
mentioned, which assignment bearing date subsequent to the 
completion of the work by the contractor, leave was granted 
the plaintiff to ·amend his petition to sue as assignee; where-
upon said cause coming on to be heard upon the petition and 
answer, a jury 'vas empanelled as shown in the order entered 
herein on the 9th day of November, 1936; and, whereupon, 
after the testimony had been completed, but 'before the jury 
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had been instructed as to the law by the Court, upon request 
of counsel for the plaintiff and defendant the jury 'vas dis-
charged from further consideration of the case, the parties 
agreeing through counsel that the jury should be do dis-
charged and that all matters of law and fact should 
page 39 } be submitted to the Court for decision and order, 
which was accordingly done. 
WHEREUPON this cause came on to be heard upon the 
petition, as amended, the answer of the defendant, and the 
testimony of the witnesses as transcribed with exhibits filed 
therewith, which transcript is this day formally filed desig-
nated as "Transcript L. D. Booth", and the cause was argued 
by counsel; and the Court having duly considered said mat-
ters presented is of opinion, for reasons expressed in writing, 
now made a part of this order, tha.t the plaintiff is not entitled 
to recover upon that portion of his claim, referred to in these 
proceedings as a claim for ''overhaul", the same being desig-
nated in the pleadings as "Exhibit Five", the Court doth find 
in favor of the defendant as to this item of plaintiff's claim, 
to which action of the Court the plaintiff by counsel excepted. 
And the Court being of the opinion that the defendant's de-
fense to the remaining items of the plaintiff's claim of accord 
and satisfaction with the exception of'' Exhibit Two'', are sus-
tained by the evidence, and that the plaintiff is not entitled 
under the evidence to recover. 
· An item designated in the pleadings as "Exhibit Two", 
"stripping overburden and maintaining traffic" $196.70, the 
Court doth award the plaintiff judgment against the defend-
ant for the sum of $196.70, with interest thereon from Novem-
ber 15, 1933, and each party hereto to bear his respective 
costs, to which action of the Court, counsel for the plaintiff 
and defendant except. 
page 40 ~- And at another da.y, to-wit: 
At a Circuit Court of the City of Richmond held in the court 
room of the City Hall thereof, on Monday, the 27th day of 
September, 1937. 
Virginia: 
In the Circuit Court of the City of Richmond. 
J. E. Trinkle, Plaintiff, 
v. 
Commonwealth of Virginia, Defendant. 
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ORDER. 
This day came again the plaintiff by counsel and came also 
the defendant, by its counsel, and the plaintiff having duly 
tendered to the Judge of this Court on September 23, 1937t 
its bill of exception to certain rulings of the Court in this 
cause after reasonable notice of the time and place of such 
tender had been given the attorney for the defendant, as 
.:appears in 'vriting, and the Judge having upon the presenta-
tion thereof endorsed the date at which such bill was so pre-
sented, namely, September 23, 1937, the Judge having ·now 
-carefully inspected such bill of exception, certifies that the 
truth is fairly stated therein, and, therefore, in obedience 
to the terms of the statute for such cases made and provided, 
doth sign such bill of exception, and it is ordered that the 
same shall be enrolled as a part of the record in this case, 
which is accordingly done. 
page 41 ~ Filed this the 23rd Sept./37. 
JULIEN GUNN, Judge. 
Virginia: 
In the Circuit Court of the City of Richmond . 
. J. E. Trinkle 
v. 
·Commonwealth of Virginia. 
BE IT REMEMBERED that upon the trial of this cause 
and after all of the evidence had been offered on behalf of 
the plaintiff and defendant, which testimony was duly taken 
and transcribed by L. D. Booth, court stenographer and for-
·mally filed in this cause under the order entered herein on 
the 26th day of July, 1937, therein designated as "transcript 
L. D. Booth", which testimony so designated is hereby identi-
fied and filed and made a part of this bill of exception as 
if duly set out herein, and the exhibits referred to therein, . 
herein designated numerically as plaintiff's exhibits 1 to 17, 
inclusive, and designated defendant's exhibits numerically 
from 1 to 6 and defendant's exhibits so designated alphabeti-
cally as A, B, C, D, E, F, G, H, I, J, K, L, M, ''Y" and "X", 
respectively, and defendant's Exhibit styled "Ex. Blueprint" 
or likewise identified by the court and embraced in this bill of 
-exception and made a· part thereof, upon request of counsel 
for the plaintiff and defendant, the jury was discharged from 
-consideration of the case, the parties agreeing through conn-
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sel that the jury should be so discharged and all matters of 
law and fact should be submitted to the court for 
page 42 ~ decision and order, which was accordingly ·done;. 
and be it further remembered that after the said 
matters of law and fact had been so submitted to the Court 
for decision and order, the court for reasons expressed in 
writing,- which written opinion was made a part of its order 
so entered in this cause on the 26th day of July, 1937, did de-
cide, adjudicate and adjudg·~ that the plaintiff was not entitled 
to. recover upon that portion of his claim which is referred 
to in these proceedings as a claim for ''overhaul'' and desig-
nated in the pleadings as "Exhibit Five", the same being-
the claim made by the plaintiff against the defendant for an 
overhaul of 4,390-43 cubic yards of gravel at $1.32 per cubic· 
yard, aggregating the principal sum of $5, 795.37, the Court so 
finding under said order in favor of the defenda.nt as to this 
item of the plaintiff's claim, the plaintiff, by counsel, excepted,. 
for reasons assigned and presented to the Court, namely: 
(a) That the evidence clearly shows that the plaintiff had 
performed its contract under the terms of the plans and speci-
fications upon which the contract was offered and accepted. 
(b) That according to the undisputed testimony the over-
haul so mentioned had been performed by the plaintiff, the 
plaintiff was entitled to the amount claimed if the plans and 
specifications providing for an allowance of such overhaul had 
not been changed by the terms and provisions of 
page 43 r certain amendments relied upon by the defendant 
desigriated in the proceedings and testimony as th~ 
"Errata Sheet of 1932 ", the plaintiff averring that there had 
been no change effected by said Er_rata Sheet insofar as its 
claim for overhaul of gravel was concerned. 
(c) That if the Court should construe that there had been 
'an amendment or change so effected under the terms of such 
Errata Sheet that the plaintiff and/or his assignor Jim Frank 
was not bound by such change, or effected by its provisions 
as they were not advised as to the changes so made or at-
tempted to be made in respect to the disallowance for snch 
overhaul. 
(d) That even if the contract so a warded embraced the 
charges so averred as a defense on behalf of the defendant 
and that such charge had been legally made and accepted, that, 
nevertheless, the plaintiff ·was entitled to the amount claimed 
on account of the overhaul or in lieu thereof a lesser sum based 
upon labor and worked performed andjor q'ltantum meruit. 
(e) That. the Court should have allowed the defendant its 
costs in said proceeding : 
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{1) Because he substantially prevailed, this action being 
rendered necessary by reason of the defendant's refusal to 
allow even the sum awarded by the Court. 
(2) Because this is a common law action and 
page 44} the judgment of the Court was for a sum sufficient 
to carry costs. 
To which action of the Court for the reasons assigned the 
said plaintiff having excepted a.nd doth except, he tenders this, 
his first bill of exception and prays that the same may be 
signed, sealed and enrolled as a part of the record in this 
case which is, accordingly, done. 
And it is further certified that before authenticating and 
verifying this bill of exception, it appearing in :writing that 
the attorneys for the defendant had reasonable notice in writ-
ing of the time and place when said bill of ex~·eption would 
be presented for certification. 
And it is further certified that the defendant by counsel ex-
cepted to so much of the order of July 26 hereinbefore re-
ferred to as . awarded the judgment therein relating favor-
ably to the plaintiff and awarding costs against the defendant 
and assigning as reasons therefpr: · 
(a) The evidence adduced fails to establish that the plain-
tiff is entitled to. any reeovery whatsoever; 
(b) If said plaintiff is entitled to any recovery whatsoever, 
nevertheless, defendant substantially prevailing, no judgment 
of costs should be awarded against it; 
(c) No costs whatsoever is chargeable against the defend-
ant, as there is no statutory authority for the taxation of 
costs against the Commonwealth in this proceeding. 
JULIEN GUNN, Judge. 
Sept. 27/37. 
Virginia: 
In the Circuit Court of the City of Richmond Monday, the 
4th day of Octo her, 1937. 
J. E. Trinkle 
v. 
STIPULATION. 
Commonwealth of ~Virginia, et als. 
The plaintiff having indicated his intention of appeal from 
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a judgment of the Court herein entered and to apply for a 
transcript of the record therein, and it appearing that there 
were a number of exhibits introduced in the trial of the case, 
it is stipulated that the said exhibits need not be copied by the 
Clerk of the Court in making up a transcript of the record, 
that all the exhibits that were :filed and identified by the Judge 
of this Court be certified and marked ''Exhibits'' by the Clerk 
of .the said Court and delivered to the Clerk of the SuJ?reme 
Court of Appeals taking from him a receipt for the said ex-
hibits and in the event a writ of error is granted said ex-
hibits need not be printed by the Clerk of the Supreme Court 
of Appeals but shall be delivered to the said Court with the 
right to. counsel for both plaintiff and defendant to make such 
use of said exhibits as they could have done in the event they 
had been copied and printed and after the final hearing and 
d~cision of t~e Supreme Court of Appeals that the Clerk of 
the said Court shall return said original exhibits to the Clerk 
of the said Circuit Court of the City of Richmond to be by 
him filed with the original papers in this action. 
ALEX H. SANDS, 
Counsel for J. E. Trinkle. 
D. GARDINER TYLER, JR., 
Asst. Attorney General for Common-
'vealth of Virginia. 
page 45 ~ STENOGRAPHER'S TRANSORIPT. 
Virginia: 
In the Circuit Court of Richmond. 
J. E. Trinkle 
v. 
Commonwealth of Virginia, at the relation of the Department 
of Highways, Henry G. Shirley, Commissioner and E. R-. 
Combs, Comptroller. 
November 9-12, 1936. 
"Transcript L. D. Booth" filed under order of July 26, 1937. 
JULIEN GUNN, Judge.· 
9/27/37. 
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page 46} EVIDENCE FOR PLAINTIFF. 
JIM FRAN!{, 
being first dul)r sworn, testified as follows : 
By Mr. Sands: If your Honor please, I want to examine 
Mr. Frank as an adverse witness under the ordinary rules. 
By the Court : He may not be adverse. 
By Mr. Sands: He may not be, but I wanted to give you 
that information. 
By the Court: If you want to examine him as an adverse 
witness you will have to show whether he woUld be an ad-
verse witness. · 
By the Court: The Jury will retire. 
Jury out. 
By Mr. Sands: 
Q. Mr. Frank, you originally undertook this contract, did 
you not? 
A. Yes, sir. 
Q. And previous to your beginning work on the contract it 
was assigned, you agreed with ~Ir. Trinkle that it would be 
sublet to him? 
A. Yes; that he should manage the work· I turned the,job 
over to Mr. Trinkle. He was to run the job and $Upertend 
the work. 
page 47 } By the Court: 
Q. He was to superintend it? 
A. Yes, sir. 
By Mr. Sands: 
Q. Did you or. did you not dispose of the entire job to Trin-
kle under which he was to pay you a certain price ; in other 
words, did you agree to sublet to him the entire contract Y 
A. I sublet to him the entire contract. 
By the Court: Is the entire contract the 1-1/4 miles! 
By Mr. Sands: Yes. 
By the Court: The mileage involved in this suit Y 
By.Mr. Sands: Yes, the whole thing. 
By Mr. Gibson: All questions of that kind, asking him 
whether he did or did not do a certain thing, I think that is 
entirely leading. We think the question should be as to what 
disposition he made of it, but not whether or not he sublet the 
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whole contract to him, because that is one of our grounds o! 
defense, that Mr. Trinkle has no standing in this court. 
By the Court : 
Q. Mr. Frank, I inferred from what you said that yon in-
tended to turn over the whole contract to ~Ir .. 
page 48 ~ Trinkle Y 
A. Yes, sir. 
Q. Yon sold the. contract to him Y 
A. He was to superintendent the contract; .take the whole job. · - · 
By Mr. Sands: 
Q. Mr. Frank, did Mr. Trinkle ask you to come down here 
and testify as a witness for him in respect to this contract 
today, and did yon decline? 
A. Well, he did ; but I never got any notice from him later. 
Q. Yon never got any notice from him, but you declined to 
come here and testify in regard to this contract Y· 
A. Yes, to come here to testify about this contract between 
me and the State. 
Q. And the State summoned youf 
A. Yes, sir. 
Q. Did you have any conference with the Commonwealth 
before you declined to come here for Mr. Trinkle! 
A. No, sir. 
Q. Why did yon decline to come for Mr. Trinkle f 
A. I had a law snit with the city a.t the same time and 
could not come and immediately after the law suit was over I 
come. 
Q. How did you come Y 
A. I come on a bus. 
p~ge 49 ~ Q. Yon did decline to come for Trinkle f 
A. I did. 
By the Court: 
Q. Yon received a summons by the ·Commonwealth to come 
down here after yon had declined to come for Mr. Trinkle? 
A. Yes, sir.· 
By Mr. Sands: 
Q. Did yon talk with the officers of the Commonwealth be-
tween the time you declined to come and the time you received 
the summons Y 
A. The only time I noticed in the office they handed me a 
·summons to come down here. · · 
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By the Court : I don't think it has been shown, Mr. Sands, 
that he is an adverse witness. He declined to come on the 
request of Mr. Trinkle to come and then received a summons 
to come and he came. 
By Mr. Sands: After the jury comes in shall I state that 
I withdraw· that request, your Honor.¥ 
By the Court: Yes, you can state it to the court. 
Jury in. 
By Mr. Sands : If your Honor please, in view of the ques-
tions taking place in the absence of the jury I will not make 
the request that he be questioned as an adverse 
page 50~ witness, but shall call Mr. ~.,rank as a witness for 
the plaintiff. 
By the Court: All right. 
By Mr. Sands: 
Q. Mr. Frank, will you please state as to whether or not 
in the fall of 1932 you entered into a contract with the Com-
monwealth of Virginia, which I hand you here 7 
A. Yes, sir. 
Q. That contract bears date on October 5, 19327 
A. Yes, sir. 
By Mr. Sands: I introduce the contract, marked "Plain-
tiff's Exhibit No. 1". 
Q. Will you please state as to whether prior to the ex-
amination of that contract you entered i•nto negotiations with 
Mr. Trinkle with respect to subletting that contract? 
~- Yes, sir. . 
Q. As a result of that .,vas it agreed it should be sublet Y 
By Mr. Gibson: We object to the form of the question. 
By Mr. Sands: I withdraw the question. 
Q. Mr. Frank, will you please state whether previous to 
your negotiations with Mr. Trinkle you and Mr. Trinkle went 
over the grou·nd of this proposed road before this 
page 51 ~ contract was signed with Mr. Thurston, who was 
the local representative of the Highway Depart-
ment in Russell County? 
A. At the time the usual way was to go over the work 
with Mr. Thurston. I was with Mr. White, our bookkeeper, 
and I went over and looked over the project and Mr. Thurs .. 
ton met me at the lower end of the project. He was standing 
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there talking to Mr. Bolling. I walked up to Mr. Thurston 
and asked him, I said: ''You know I. am going to bid on 
this project if you tell me where the gravel will come from," 
and the engineer told me he did not know at the time where 
the gravel would come from, and I looked carefully at the 
plans and specifications and also the rules of the State and 
he stated no overhaul on the project, later after the work 
had been awarded, and they went on and showed where the 
gravel would come from, the church house or schoolhouse (I 
don't know which), that was quite a distance. 
Q. That was after the work had been entered into and 
after you made the contract with Mr. Trinkle? 
A. Yes, sir. Later, a few days before the work was-
awarded, I was bidding on three projects at the time, and I 
went on and asked Mr. Trinkle if he would be in 
page 52 ~ a position to take any of the projects and he took 
this project. He had a machine to cover the work. 
Q. And that is how he came into the project' 
A. Yes, sir. 
Q. Mr. Frank, I hand you a letter, dated November 21, 
1932, addressed to Mr. 1\L T. Thurston, Resident Engineer, 
Lebanon, V a. The Resident Engineer was the Resident En-
gineer of the· Hig·hway Department, was he not Y 
A. Yes, sir. 
Q. I will ask you as to whether you wrote this letter and 
whether this is a carbon copy of it Y 
A. I cannot read. 
Q. You can sign your name, can you not? 
A. Yes, I can sign my name. 
Q. Look at that and see if that is your name? 
A. Yes, I think it is. 
Q. I will read this letter to you and ask you if you remem-
ber writing this letter Y 
~fr. Sands reads letter as follows : 
''November 21, 1932. 
"Mr. M. W. Thurston, Resident Engineer, 
Lebanon, Va. 
Dear Sir: 
We will be ready to put down gravel on project 661 Cb 
Russell County, on the day the contractors were 
page 53 ~ shown over the work I ask you to show me where 
the gravel was comi•ng from and you stated be-
fore 1\fr. E. B. Bolling and myself that you did not know 
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where this gravel would come from but would get it alo11g 
the project under construction at this time by Mr. Trinkle. 
''I told you I was bidding on thi~ work and if I was low 
.bidder on this project I dident want you to take me off the 
_project to get this gravel, but if you did have to get the 
_gravel off the project that I would haul same and put it 
down at thirty cents per eu. yard more than the price bid 
.on my project. 
"I would appreciate your looking after this gravel pit at 
·once and let me lmow where you expect to get this .gravel 
.and if I have to go off the project after the gravel to arrange 
·with the State for the extra price for hauling same. 
"Thanking you very much to give this matter your im-
mediate attention, 
Yours very truly, 
JIM FRANK.'' 
You wrote that letter, did- you notY 
A. Yes, sir, that is right; that is a copy I sent to Mr. 
'Trinkle. 
page 54} By Mr. Sands: I introduce that letter, marked 
''Plaintiff's Ex. No. 2". 
Q. Mr. Frank, look at these two letters, bearing date No-
vember 3, 1932, on stationery of Jim Frank, General Con-
tractor, at Clinchport, one addressed to Mr. C. S. Mullen, 
·Chief Engineer, Richmond, Va., and the other to Mr. W. 
W. McClevy, District Engineer, at Bristol, Va., and state as 
to whether or not you wrote these letters, or they were writ-
ten by your bookkeeper for youY 
Bv Counsel for Defendant: We admit those letters. By Mr. Sands: I read the letters, as follows: 




"Mr. C. S. Mullen, Chief Engineer, 
Richmond, Va. 
November 3, 1932. 
SZ- Supreme Gourt of Appeals of Vil'ginia. . 
·Dear Sir:: 
I have ·subcontracted project F-661-CB Russell County 
to Mr. John Trinkle of Norton-He will make out and cer-
tify to all pay rolls on said pr9jectw 
Yours very truly, 
JIM FRANK.'' 
B-y· :Mr._ Sands: I introduce the foregoing letter as "Plain-
tiff's' ·Ex. 3' '. 




''Mr. W., W. McCievy, Dist. Engineer, 
Bristol, V a. 
Dear Sir: 
I have subcontracted project F-661-CB Russell County tO> 
Mr. John Trinkle of Norton-He will make out and certify 
to all pay rolls on said project. · 
Yours very truly, 
JIM FRANK.'' 
(Letter filed as ''Plaintiff's Ex. No. 4 'r.) 
Q. Did you write those letters? 
A. I don't remember, only the employees wrote· them on 
my authority. 
By Mr. Sands t If your Honor please, I would like to in-
troduce in evidence at this time a letter of the Highway De-
partment, from W. W. McClevy, District Engineer, bearing 
date March 9, 1933, to C. S. ~fullen, Chief Engineer, Depart-
ment of Highways, Richmond, Va., attention Mr. C. T. Lemon, 
which reads as follows : 
"Dear Sir: 
With reference to your letter of March 8th, returning pay-
rolls on the above subject, you state that we please 
page 56 ~ see that all sub-contractors are attached to the 
· general contractors payrolls. In this particular 
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instance the general contractor has never been on the job, 
as he su,bbed the entire work to John E. Trinkle and a lettei" 
has been sent in authorizing Mr. Trinkle to sign the pay-
roll and is it necessary for Mr. Trinkle to sign Jim Frank by 
John ·E. Trinkle. Please advise. 
Yours very truly, 
W. W. McCLEVY, 
District Engineer. '' 
and the reply carried in the carbon of F-661-Cb2 (the designa-
tion of the project), which reads as follows: 
"Mr. W. W. McClevy, 
District Engineer, 
Bristol, V a. 
Dear Sir: 
''March 10, 1933. 
Referring to your letter of 1\{arch 9th in regard to the ne-
cessity of Mr. Trinkle signing the payrolls Jim Frank-by 
John E. Trinkle, inasmuch as Mr. Trinkle ·has been given au-
thority to sign these payrolls it is not necessary for Mr. 
Frank's name to appear except at the top of the sheet where 
the contractor's name is requested. 
Very truly yours, 
C. S. MULLEN~ 
Chief Engineer. 
By C. T. LEMON, 
Asst. Engineer Construction.'' 
page 57} By Mr. Sands: Your Honor, this letter I will 
introduce now, but I should have introduced it 
right after the two letters to Mr. Jim Frank, which reads ·as 
follows: 
''Mr. C. S. Mullen, Chief Engineer, 
Department of Highways, 
Richmond, Va. 
Attention Mr. Lemon. 
''November 7, 1932. 
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Dear .Sir: 
. I am attaching letter of Mr. Frank in which he advises he 
has just contracted the above project with Mr. John Trinkle 
of Norton, and he will make out and certify all payrolls sent 
in on this project. 
We are not interested in recognizing Mr. Trinkle as a 
contractor, and I am sending you this letter at Mr. Frank's 
authorization for Mr. Trinkle to sign the payroll. 
Yours very truly, 
W. W. McCLE.VY, 
District Engineer.'' 
By Mr. Tyler: Read what appears at the left-hand bot-
tom corner, Mr. Sands. 
By Mr. Sands : If your Honor please, at the request of 
Mr. Tyler, I will state that there is down here in the corner, 
it was originally "Copy to Mr. Lemon~' and the word 
''Lemon'' has been stricken out and the word 
page 58 ~ ''Frank'' written in the manuscript. 
(Note: This letter was later filed by the defendant as "De-
fendant's Ex. 3".) 
By Mr. Sands: I desire these letters from the Highway 
Department. 
By Counsel for Defendant: We think, your Honor, that 
they should be coupled up as having been received or not by 
the parties. . 
By Mr:Sands: I think 1\fajor Gibson is wrong in that. It 
is correspondence from the plaintiff to the defendant and 
correspondence of the defendant, which would certainly be 
acceptable testimony. 
By Mr. Sands : If your Honor please, I will read the fol-
lowing letter : 




November 11th, 1932. 
I have just received a letter from Mr. McCl~vy, District 
Engineer, in which he advises that all payrolls on Contract 
Projects will have to cover one-Calendar Week Only. This 
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will mean that if the Contractor pays off every two we.e:ks, 
he will have to submit two copies of his payroll, one covering 
each calendar week. 
page 59 } ''This information has to be submitted to Wash-
ington, before we can collect any Federal Aid, and, 
of course, as you know, we cannot pay the estimates unles~ 
the Federal Aid is forthcoming. 
''Please see that these instructions· are carried out.· 
Yours very truly, 
M. T. THURSTON, 
Resident Engineer.'' 
Copy to Mr. J. P. Stover, Inspector." 
(Note: The letter is filed, marked Plaintiff's Ex. No. 5. ") 
By Mr. Sands: I read another letter, as follows: 




October 21st, 1932. 
I am just in receipt of a letter from Mr. W. W. McClevy, 
District Engineer, in which he states that there is to be a 
certain form of payrolls to be sent in every pay day, that 
-carries the necessary information as required by the .Spe-
cial Provisions in your contract. 
Wish to advise that these forms can be secured from Mr. 
A. H. Pettigrew, Sr. Asst. Engr., Richmond, Vir-
page 60} ginia, at a price of 2c each, and suggest that you 
write immediately to Mr. Pettigrew for at least 
100 of these forms. 
Please ·give this matter your immediate attention. 
Yours very truly, 
M. T. THURSTON, 
Resident Engineer.'' 
Copy to Mr. J. P. Stover, Inspector." 
(Note: Letter filed, marked Plaintiff's Ex. 6. '') 
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·By Mr. Sands : I read the following letter: 
''December 7, 1932 .. 
''Mr. J. E .. Trinkle,. 
Hansonville, Va. 
Dear Sir: 
Acknowledge receipt of your letter of December 6th, 1932. 
The empty sacks should .be returned to the Pennsylvania 
Dixie Cement Co. at Kingsport, Tenn. 
Very truly yours, 
Copy. to Mr. Jim Frank, 
Clinch port, V a. "' 
E. F. APPEL,. 
Purchasing Agent,.. 
(Note: Letter filed marked "Plaintiff's Ex. 7".) 
By Mr. Sands : I read the following letter: 




August 8, 1933. 
I wish to acknowledge receipt of your letter of 
page 61 ~ August 6 in regard to the shovel which was used 
on the above project. I note you state the rea-
son this shovel was not moved was because it was broken 
down. I have no authority to allow you to leave this shovel 
in sight of the road. · 
.The final estimate cannot be paid in accordance with in ... 
structions from the Richmond office until after this shovel 
is moved. · 
Regretting that I cannot comply with your request, I am, 
Yours very truly, 
Copy to Major G. T. Lemon, 
Mr. Jim Frank.'' 
W. W. McCLEVY, 
District Engineer.'' 
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{Note: Letter filed, marked ''Plaintiff's Ex. 8' ' .. ) 
By Mr. Sands: I wish to introduce letter addressed to Mr. 
Jim Frank, dated December 29, 1932, as follows: 
''Mr. Jim Frank 
Clinchport, Va. 
Dear Sir: In reference to your letter of December 26th in regard to 
gravel on the above project. 
· My understanding is that Mr. Thurston has told Mr. Trinkle 
where he will get the gravel. If there is any·question in his 
mind as to where he is to get this gravel take it up with 
Mr. Thurston, Resident Engineer. 
page 62 ~ I have already written you once about this 
gravel and I fail to see whv it is necessary to 
write you the second time. I wrote you yesterday that Mr. 
Trinkle was making no .provision to get the water off the 
road or complying with special provision to take care of the 
traveling public. 
Yours very truly, 
W. W. }.lcCLEVY, 
District Engineer. 
Copy to Mr. ~L T. Thurston, Resident Engineer, 
Mr. J. T. Trinkle, Norton, Va." 
(Note: Letter :filed, marked "Plaintiff's Ex. 9".) 
By Mr. Sands: 
Q. What was the condition, }.{~-. Frank, as to the weather 
there after December, 1932, was it good or bad 7 
A. Quite considerable bad. 
Q. Will you please state as to whether the work was dis-
continued generally after early in December until March? 
A. It was. 
Q. That is according to your recollection Y 
A. Yes; sir. 
Q. Mr. Frank, will you please state as to whether or not 
you have been paid by ~fr. Trinkle any consideration growing 
out of this contract for his having taken the contract from 
you, and, if so, what has he paid you? 
page 63 ~ A. What is that? 
Q. Under your agreement with Mr. Trinkle you 
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were to receive so much cash money out of the contract and 
he was to do the work, is that right? 
A. That is right. 
Q. Have you been paid that money! 
A. Part of it, but he some behind. 
Q. He owes you a small balance, or is it a small balance Y 
A. Yes, sir. --
Q. Can you say offhand, something less than $100, is it not Y 
A. I cannot recollect. 
By the Court: I don't think that is material. 
CROSS EXAMINATION. 
By Mr. Tyler: 
Q. Mr. Frank, I ask you whether or not you wrote that let ... 
terY · 
By the Court: 
Q. Is that your signature, Mr. Frank? 
A. It is not mine, but the bookkeeper, I expect, signed it. 




"Mr. W. W. ~fcClevy, Dist. Engr., 
Bristol, V a. 
Dear Sir: 
Dec. 1, 1932. 
I have been informed that the gravel for pro-
page 64 ~ ject f661 CB Russell County will come for gravel 
pit on the property of Tignor's approximately 
two and one-half miles from the road under construction. 
When this project was let to contract the engineer was 
unable to give any information concerning the location of 
the gravel pit for this project other than it would· be along 
the right of way for this project and would not have to be 
hauled from other locality. 
Please take this up with the State and arrange for the pay-
me•nt of extra price for hauling this gravel from this gravel 
pit now under consideration. · You realize it will cost me 
thirty cents more per cubic yard more than the price bid 
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40n this grav:el if I have to haul it that distance,. and will 
.appreciate you looking- into this matter and arrange for the 
payment of the extra amount per cubic yard for hauling this 
gravel to this project. 
Yours very truly, 
JIM: FRANK.'' 
Q, Mr. Frank, you say you wrote this letter of December 
1, 19327 
By the Court: He said 'a bookkeeper signed it. 
page 65 } (Note: Letter filed as "Defendant's Ex. No.1".) 
By Mr. Tyler: I will read to the jury the letter of De-
.cember 5, 1932. 
"Mr. Jim Frank, 
Clinchport, Va. 
Dear Sir: 
''December 5, 1932. 
I wish to acknowledge receipt of your letter of December 
1st, in which you advise that you have been informed that 
-the gravel for the above project will come from the property 
-of Mr. Tignor, which is located two and a half miles east of 
Hansonville. Mr. Thurston has made arrangements for the 
gravel for this project to be taken from this property. If 
you know of any other suitable gravel which is located closer 
we will try to make arrangements to secure same so as to 
save you as much haul as possible. 
I note that you state when you looked over this project 
that you were advised that the gravel would be along the 
right of way of this :groject. I am inclined to believe that 
there is some misunderstanding in regard to this for there 
are no indications that the gravel could be had along the 
right of way. If there had been any question in your mind 
. as to the location from which this gravel was to 
page 66 ~ be secured the time to have .taken this matter up 
would have been prior to bidding on the work. 
You have been doing 'vork for the State long enough to kn<;>w 
that it is impossible to change contract prices after the con-
tract has been signed up, and the time to get matters of this 
kind straightened out is prior to bidding ·on the work. 
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"Unless you can find another suitable gravel pit closer t() 
the wo.rk we shall expect you to surface this project at the 
price as set forth in your contract from the pit we have se-
cured. Personally I consider that you have a better price. ' . 
on this gravel than any other job that has been let in this. 
District this year for surfacing material. 
''In connection with the aboye project the present rate of 
progress is. unsatisfactory. I wish you would please look 
into this matter personally and see if you cannot get this 
job speeded up so as to complete on time as nea.r as possible~ 
as I would be very sorry to put you on ten days notice on 
this project. 
Yours very truiy~ 
Copy to Mr. M. T. Thurston. J 
W .. W. McCLEVY, 
District Engineer.,.,. 
(.Note: Letter filed, marked "Defendant's Ex. No. 2".)\ 
page 67 ~ Q. I ask yon, Mr. :B,rank, what time the gravel-
ing on this project was begun Y 
A. Well, I could not exactly recollect. 
~- I ask you this, then, was it after December 5, 1932? 
A. After that, about a month or two after the job was 
started; probably a month after the job was started. I don't 
recollect now what time the job was started, but it was about 
a month after the. job was· started; then we were ready to gO' 
ahead with the gravel. 
Q. Upon receipt of the letter I just read to you from Mr. 
McClevy did yon take any other steps to have this claim for 
overhaul recognized 1 What did you do when you got this 
latter from Mr. McClevv about overhaul? 
A. I did not do anythlng. I left that up to ~Ir. Trinkle, 
the man who took over the job. . 
Q. Why were you writing about his overhaul-why did not 
Mr. Trinkle write? . · 
A. Mr. Trinkle was in charge of that and I was about 
thirty miles apart ·from one job to the other; so th~t is why 
I left Mr. Trinkle in charge to go ahead with this job. I 
would say about twenty or thirty miles from one job to the 
other. 
Q. That don't exactly answer the question-why was it 
at that time you wrote the letter~ What did you have to do 
with the job at that time? 
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page 68 } A. What letter do you mean Y 
Q. The one that you wrote to A'Ir. McClevy on 
December 1, 1932 Y 
A. I talked to Mr. John Trinkle and he told me he was 
ready to go ahead with the gravel and he wanted to know 
where the gravel would come from. I told him I did not 
know. 
Q. So you wrote the letter on the request of Mr. Trinkle 1 
A. Yes, sir. 
Q. Why was it you were claiming for this overhaul at that 
time, then! 
A. I talked to Mr. Thurston, I belie-ye, on one Saturday 
evening and asked him if he knew. where the gravel would 
come from and he went on and showed where it was to come 
from, and I believe about three miles from where the project 
was .. I don't recollect now where the gravel was. I told 
him we could not haul this gravel for the money I was get-
ting. . 
Q. When did that alleged conversation take place¥ 
A. I don't recollect no,v. It was before we commenced 
laying gravel. 
Q. Was it after the contract was let to you_Y 
A. Yes, after the contract was let. They had about a .mile 
or half of mile of grading all ready before they 
page 69 ~ got any gravel there, the best I recollect. 
Q. Mr. ],rank, the proceeds of money from this 
project, were they paid to Mr. Trinkle, or to yourself, the 
estimates? 
A. They were paid to me. 
Q. To you? 
· A. Yes, sir. 
Q. Every time the Highway Department owed any money 
there on the project it was paid to you Y 
A. Yes, sir. 
Q. Did Mr. Trinkle complain to you about that, about your 
getting the money? 
A. Well, I was getting the money, but I turned it over to 
Mr. Trinkle, so he could go ahead with his payroll. Each 
job had to carry its own. 
Q. Mr. Frank, I will ask you whether or not you received a 
copy of this letter. It is addressed to Mr. C. S. Mullen, 
signed by Mr. W. W. ~IcClevy, and dated November 7, 1932, 
attention Mr. G. T. Lemon, and reads: · 
''Dear Sir: 
I am attaching a letter of Mr. Jim Frank's in which he 
advises he has just contracted the above project with Mr. 
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John Trinkle of Norton, and he will make out and certify 
all payrolls sent in on this -project. 
We are not interested in recognizing Mr. Trinkle 
page 70 ~ as a contractor, and I am sending you this letter 
at Mr. Frank's authorization for Mr. Trinkle to 
sign the payroll. 
Copy to 1\{r. Frank.'' . 
A. Yes, I got that. 
Yours very truly, 
W. W. McCLEVY, 
District Engineer. 
(,Note: Letter filed, marked "Defendant's Ex. No. 3''.) 
Q. If you lmew there was no allowance for overhaul in the 
specifications why did you wrote that letter to Mr. McClevy, 
of December 1, 1932? 
A. Because at the time, just like I say, the day we looked 
over. the project he did not show me where the gravel was to 
come from. If I knew at the time that the gravel come from 
two and a half or three miles haul then I would have bid 
75 or 90 cents per cubic yard for the 'vork instead of bidding 
50 cents. I did not know at the time where the gravel was 
to come from, nor did the State know. 
By the Court: 
Q. Mr. Frank, I notice in one of the letters offered by the 
Commonwealth that you said you had bid on several projects 
and that you had several of these contracts. Before bidding 
on these projects is it the duty of the Highway De-
page 71 .~ partment, or do they show yQu where you will have 
to haul the gravel from? · 
A.. Yes, sir. 
Q. Did they show you o'n that occasion where you would 
have to get the gravel from? 
A. PracticaUy all jobs I bid on they show me, except this 
job right here. 
Q. On this project here that you turned over to Mr. Trinkle 
did the Highway Department tell you where you would get 
the gravel from? 
A. No, sir. 
Q. Did you ask them where you would g-et it from Y 
A. Yes, sir. 
J .. E. Trinkle y. Commonwealth of Virginia. 63 
Q. Whom did you ask~ . 
.A. I asked Mr .. Thurston; he said he did not know. 
By the Court: Is there anything in the sepcifications desig-
. nating the point from where the gravel or road material 
would come from~ 
By Mr. Tyler: No, not the specifications; but the contract 
provides that all material must be suitable before they· place 
it in the roadbed. The specifications require the contractor 
to make himself thoroughly familiar with these matters. 
By Mr. Tyler: 
Q. Mr. Frank, did you make a claim to the State 
page 72 } in your own name for this overhaul Y 
.A.. No, I turned over the whole job to Mr. 
Trinkle. 
Q. I will read this letter to you, Mr. Frank, and ask you 
whether or not you received it: 
''March 28, 1932. 
"DEPARTMENT OF HIGHWAYS, RICHMOND. 
''CONTRACTORS BIDDING ON STATE WORK. 
vV e are sending you herewith our blank forms of affidavits 
Nos. 1, 2 and 3 which you will please fill out and return to 
this office on or before April 15, 1932. 
The filing of your affidavits Nos. 1, 2 and 3 is a prerequisite 
to be added to our mailing list and being sent plans and pro-
posal. Affidavits on file previous to 1932 will not be con-
sidered for this year's work. · 
We are enclosing errata sheet which should be attached to 
and made a part of the Virginia Department of Highway's 
Specifications of January l, 19'31. 
Very truly yours, 
C. S. MULLEN, 
Chief Engineer. 
By A. H. PETTIGRE.W, 
Senior Asst. Engineer.'' 
(Note : The letter is filed marked "Defts. Ex. 4 ".) 1 · 
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page 73} Q. Did you receive that Y 
recollect. 
·A. I don't remember; I expect I did, but I don't 
Q. I will read you this letter, Mr. Frank t 
''Frank & Stuart, 
General Contractors, 
Clinchport, Va. 
''Mr. C. S. Mullen, Chief Engineer, 
Virginia Department of Highways~ 
Richmond, Virginia. 
Dear Sir: 
May 27, 1932 .. 
Your letter in regard to filing of Financial Statement with' 
the department of Highways received. 
On March 28th I received two of these statements from 
your department, ooe for myself as an individual and an-
other for Frank & Stuart as a partnership. I am now doing 
contra0ting business under the name of Frank & Stuart in-
stead of Jim Frank and onlv filled in the statement sent to 
us as partnership and returned same to your office. 
However, if you desire that I file a statem.ent personally 
I will be more than glad to do so. 
Please advise me by return mail if the statement filed by 
Frank & Stuart will be sufficient for us to bid. on future 
lettings. We do all biddings on road contracts under the 
name of Frank & Stuart and I do not bid as an in-
page 7 4 } dividual at the present time. 
Thanking you to advise me by return mail if 
this is all that is necessary. 
Yours very truly, 
A. That is right. , 
Q. You wrote that Ietterf 
A. Yes, sir. 
JIM FRANK.,,. 
(Note : Letter filed, marked "Defendant's Ex. 5' '.) 
Q. Mr. Frank, I will read you this letter Y 
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. By Mr. Sands: If your Honor please, this is a stock form 
letter. 
By the Court: I don't know whether it relates to this 
contract or not. What is the object of the letter, Mr. Tyler? 
From the wording there it is an entirely different contract. 
~y Mr. Tyler: No, Your Honor, it is the same contract. 
The object of the letter is to show that he received it. 
J3y the Court: Don't you admit he received it, Mr. SandsY 
By Mr. -Bands: Yes. 
By the Court: All right, read it, Mr. Tyler. 
By Mr. Tyler: It reads as follows: 
page 75 ~ ''COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF HIGHWAYS, 
Mr. Jim Frank 
Clinchport, Va. 
Gentlemen: 
Richmond, October 5, 1932 
F661CB2 
0. 7,9 1\Hl. west of Russell County Line. 
Hansonville, & Bridge over Moccasin 
Creek-1.3 Mil. 10" 20' Gravel. 
We are enclosing herewith four copies of your contract 
which has been awarded you by the Commission on the above 
project based on your bid of Sept. 27, 1932, amounting to 
$14,641.15, which with the 10% added for Engineering and 
Contingencies $1,464.11, totals $16,105.26. 
You will please sign the proposal, contract, bond and have 
the bond executed for the amount mentioned, and return all 
four copies to this office for the Commissioner's signature, 
when one copy will be sent to you for your files. 
Although instructions to bidders only call for one signa-
ture of one member of a firm on the proposal, it is necessary 
that all parties, who are members or the firm, sign the con-
tract. If incorporated attach seal. 
We are enclosing copy of specifications and have forwarded 
plans under separate cover. 
1\:fr. W. W. McClevy, District Engineer, Bristol, Va., will 
be in charge of this work and you will please take up with him 
the details pertaining to the construction of this project. 
The State will not recognize any sub-contract on this job 
and any material which has to be tested must be shipped in 
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the name of the general contractor. Notify this office name 
and address of concern from which you order steel, that we 
can make prompt test and save you delays~· 
Kindly acknowledge receipt. 
Very truly yours~· 
. . 
C. S. MULLEN, . 
. · Chief Engineer~ 
By A. H. PETTIGREW, , 
Senior Assistant Engineer.'' 
Q. Did yon receive that letter! 
A. Yes, sir. 
(Note: Letter filed, marked Defendant'~ Ex. 6;;.) 
. . 
page 76 ~ Q. Mr. Frank, did you employ Mr. Bandy to 
reprer;;ent you as the plaintiff on this project 
against the State f 
A. No, sir. 
Q. You did notY _ . 
A .. No, sir, Mr. Bandy talked tome sometime ago and asked 
if I did not turn the job over to Mr. Trinkle and I told him 
the job was turned over entirely to Mr. Trinkle. 
By the Court: Who is ~Ir. Bandy~ 
By Mr. Tyler: He is an attorney-at-law. 
By .Mr. Gibson: 
__ Q. Did you know 1\fr. Bandy had put in a claim with the 
Highway Department? 
By Mr. Sands: May it please the Court, I don't want to 
ta'l:re exception to Mr. Gibson's question, but I just want to 
remind the ·Court that Mr. Tyler is examining this witness 
and I believe onlv one on a side is allowed to examine the 
witness at a time: . 
By the Court: Mr .. Gibso'J;l is apparently more familiar 
'vith this part of the evidence and I will allow him to examine 
this witness. 
A. Yes, sir; he talked to me about it. 
Q. When .was that? . .. 
A. A couple. of years ago ; I don't remember. 
Q. Was that in 1933! . . 
A. Yes, something like that. 
. 
'J. E. Trinkle y. Commonwealth of Virginia. €1 
. Q. Wus .not that the same claim that is being put in by 
Mr. Trinkle.? -
A. I don '.t .lmo:w; I reckon so. 
_page 77 } By Mr. Sands:: I .haye the entire correspond-
ence with Bandy ~ Brother makiD:g claim before 
:the Department, and the Department turned it down, and this 
is the aftermath of that. I have the letters to Mr. Mullen 
.and others. If they want to go into that I have· the entire 
eorrespondence. · · 
.By Mr. Gibson: 
Q. 1\tir. Frank, you did talk with ~r. Bandy and he put in 
.the claim, did he not f 
A. I did not. 
By the Court: If that is not material-the question ·here 
is on the merits of the claim before the court; not on the 
merits of the claim made by Mr. Bandy before the HighwS:y 
Department. 
By Mr. Gibson: One of the grounds of defense is .tliat 
the contract provides there can be no sub-lease. I recognize 
that if the Highway Commission had authorized or agreed 
.to the sub-lease it could be done, but if they did not it could 
··not be done.· He has testified that he turned the whole thing 
;over to Mr. Trinkle, and a year after that we say he turned 
:over the whole matter to Mr. Bandy to put in a claim. We 
·submit that is material. 
By Mr. Sands: Your Honor, I don't object if that is 
material for the whole thing to go in, to let the correspond-
-ence go in to establish the facts. 
page 78 ~ By Mr. Gibson: . . , . 
Q. Mr. Frank, do you know whether or not he 
made a claim for you in 1933 Y 
A. No, I do not. He might have had a claim in my name, 
·but I did not know anything about it. . . 
Q. Do you know whether or not that claim contained any 
reference to 1\'Ir. Trinkle's interest in the claim Y 
A. I don't remember how he got that in; I don't remell?-be:r. 
Q. When you bid on contracts don't you go over. th~ situa-
tion to find out where the material is to be taken from Y 
A. Yes, sir. . . .. 
Q. Did you not make some prospects for material at other 
points? . . . 
A. Where· I was, but when we go ofi' the job the engine~~ 
generally sho·ws us where the material will come from; that 
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is" ·what we call the grav:el, or any other material to be used 
on the project. 
Q. You said in your testimony 1\ir. Thurston said he did 
not know where the material would come from Y 
A. He said he did not know where it would come from. 
Q. When did you find out it would come from other pits, 
you said quite a distance from where the project was? 
A.. Well, some time after the job was awarded. Might be: 
two weeks or thirty days afterwards ; I don't re-
page 79 ~member. · 
Q. It mig·ht be two weeks or thirty days after-
wards you found out it would come from some other place 
than where you were bidding on t 
A. Yes, after they got through the grading .. 
Q. You only claimed in the letter that you wFote to Mr .. 
McClevy to be allowed thirty cents-you only asked in your 
letter to Mr. l\1cClevy, which has been read here,. for an addi-
tioJJ.al 30 cents t 
A. Please read that letter to me again Y 
Q. Mr. McClevy wrote back to you, did he not, that that 
would not be allowed to you Y Here is the whole letter. You 
wrote this letter, dated December 1, 1932, to Mr. McClevy, 
did you not (reads letter filed as "Defendant's Ex. No. 1 n) Y 
A. Yes, I wrote that letter to l\!Ir. McClevy. 
Q. So, your claim was 30 cents for the additional hauling.t 
A. Yes, sir. · 
Q. You claim you wrote that lette1: after you had sublet the 
contract to Mr. Trinkle? 
A. Well, you know, those jobs the State looks after the 
general contractor and will come at me ; that is why I took 
it up at the time after the job had been started. 
Q. At this time the State had not recognized Mr. Trinkle 
as the contractor. They looked to you for the ful-
page 80 ~ fillment of the contract Y • 
By Mr. Sands: I subn1it that is not a fair question to ask 
the witness. 
Q. Were you under the impression that the State had 
recognized your assignment to this man as a contractor at 
that timet 
A. Yes, I supposed it was. 
Q. Then~ I will ask you, if you thought the State had recog-
nized l\1r. Trinkle, why did you write them and state it would 
cost you thirty cents per cubic yard more! 
A. Well, at the time that the job was let out, before I · 
had thrown the whole job to l\fr. Trinkle, 1\IIr. Trinkle would 
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come back to me and ask the whole question and later I would 
notify Mr. McClevy and ask him if it would be all right 
for ~fr. Tri~le to go ahead with the work and sign the pay-
rolls. 
Q. _That was all Mr. Trinlde had to do, was to sign the pay-
rolls 7 
A. Well, to go ahead with the work. He was general su-
perintendent. He had the whole control. 
Q. He was general superintendent and had the whole con-
trol, is that what you say? 
A. Yes, sir. 
Q. As late as December 1st, after you had found 
page 81 } whe-re the gravel ·was to be gotten, you wrote to 
Mr. McClevy telling him it would cost you 30 cents 
more per cubic yard to get the gravel from that place than 
from along the project, is that so¥ 
A. Yes, I wrote that. 
Q. He wrote you on the 5th inst-ant that he would no~ pay 
that, did he not? 
A. Yes, sir. 
Q. And that was the last of the correspondence in that re-
spect; did you not write him any more, or take it up with 
anybody else 7 
A. No, but I talked quite a bit with Mr. Thurston. 
Q. Mr. Thurston was the Resident Engineer and Mr. Mc-
Clevy'ythe District Engineer 1 
A. es, sir. 
Q. Mr. }.icClevy was 1\tlr. Thurston's superior¥ 
A. Yes, sir. 
Q. And Mr. McClevy wrote you he would not allow that? 
A. Yes, sir. 
Q. What did you tell Mr. Trinkle about what ~ir. Mc-
Clevy wrote you Y 
A. Well, I think Mr. Trinkle got a copy of the letter. I 
don't know whether he did or not. ,. 
Q. When did they begin laying the gravelY 
page 82 } A. About three or four weeks after the job was 
started, afte1· the grading was done. You know 
you have to grade it, then lay the gravel. 
Q. Three or four weeks? 
A. Yes, sir. 
Q .. No longer than that~ · 
A. I don't recollect exactly now; mig·ht have been longer. 
Q. Was not the claim put in for 130 days delay? 
A. Yes, sir. 
Q. And, you were not delayed in surfacing at all, were 
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yuu~you had good weather until you began finishing sur"'" 
f~ci:ngY 
A. Yes, bu.t bad weather set in a.nd we could .not lay the 
g-ravel during· the winter time. 
Q, When did the bad weather set in Y 
A. I cannot remember now. 
By the Court: It has bee.n testified the work was suspended 
the :first part of De.oember until the firt;~t of March. -
Q. You say three or four weeks when they began laying 
gravel; was it not three or four months Y 
A~ Might be; I don't recolleet. 
Q. During· all that time you were not making any further 
claiJil fQr overhaul to anybody? 
page 83 ~ A. I don't know; I told Mr. Trinkle he should 
look after the matter. I had some other work on 
my :qanda and I went o:n and looked after my other work. 
Q. So, although you claimed it in December and you were 
not allowed it, then Mr. Trinkle took charge; is that rightf 
A. He was in charge at the time he put his machine on 
the job. 
Q. You had been in charge up to that time? 
A. I was in aharge and was not in charge.; in other words, 
M:r .. Trlnkltl was to do the 'vork. I told him to go ahead 
and take care of the situation. 
Q. All the checks were sent to you for payment of the jobf 
A. Yes, sir, 
Q. What did you do with them? 
A. Put them in bank, 
Q. To your own credit? 
A. Yes ; thoo I sent my own check to MJ.". Trinkle. 
-
By Mr. Sands: We might save time, if your Honor please. 
There is no argument about th:;\t. I will aay aU finlUloial 
arrangements with the Highway Department did come 
throug'h Mr. Frank and the contract went along on that basis. 
By Mr. Gibson: Then, that ineludes the stipu-
page 84 ~ lation that whatever they paid Mr. Frank, the 
Commonwealth is entitled to credit fol't 
By Mr. Sands : Whatever they paid Mr. Frank the plain-
tiff admits. 
By Mr. Gibson: 
Q. Mr. Frank, there was a dispute as to how much time 
you should be penali~.ed for, was not theref 
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A .. No, I don't know anything about that. I believe the 
State paid part of that. · 
Q. You .asked for an allowance of $1,300, did you .nott 
A. I reckon that is right. Is that on this job Y 
Q. Y.esf 
A. That is payment of that much? 
Q. Yes! · 
A. I told Mr. Trinkle to go ahead and make claim for that 7 
Q. The claim was put in and you were paid $920 on it, do 
vou recall thatY 
.. A. I believe it was. 
Q. Did you not get a statement of how that was settled? 
A. Yes, that is the final estimate. The $900 and some dol-
lars is what we call the final estimate. 
Q. That is the final estimate and a check was given to you 
for the final estimate! · 
.A. Yes, sir. 
Q. And you accepted that without any protest; 
page 85 ~ after you had put in the claim for $1,300 you ac-
cepted $920? 
A. That is what we call the final estimate and Mr. MeClevy 
'fixed that. I don't kno,v. 
RE-DIRECT EXAMINATION. 
By ~Ir. Sands : · 
Q. Mr. Frank, I will ask you this question; they questioned 
you somewhat on the subject of .the time you went over the 
ground to inspect th-e job. At that time did they give you a 
blueprint t , 
A. Yes, you get blueprints; but the engineer had one along 
at the time to look at. 
Q. Was there anything on that blueprint to indicate to you 
that you were expected to take the gravel more than half a 
mileY 
A. No, sir. 
· Q. It was your understanding when you bid on the oontract 
that there was no overhaul; in ·other words, you were not to 
go beyond the project, and if yon did go beyond you were 
to be p~id for it Y 
By Mr. Gibson: We object to that. 
Q. Do you recollect whether the blueprint gave any indi-
cation of an outside hanl Y 
A. Not outside the job. 
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By Mr .. Tyler: What blueprint are you calling for? 
By the Court: I presume he means the blue-
page 86 ~ print showing the project; showing the grades, cuts> 
&c. That is the only blueprint that would be ad-
mitted here. 
RE-CROSS EXA.iviiNATION .. 
By Mr. Gibson: 
Q. Mr. Frank, did you not have a conversation with :Nir-.. 
McClevy at Gate City on last Monday! 
A. Yes, sir. 
Q. Did.you not tell him you did not look for any overhaul t 
A. That is on the job. I understood there was no overhaul 
allowed on the project. 
Q. Was there any other project in question Y 
A. The blueprint states "from stake so and so" and you 
must stay inside that, and the State has no right to go beyond 
those stakes unless you agree. That is the~ way I been doing 
all the time. 
RE-DIRECT EXAJ\tiiNATION. 
By Mr. Sands: 
Q. Please tell the jury what you mean when you say "no 
overhaul allowed on the project "-would that include over-
haul of three milesf 
By the Court: lie could not come in and state what he 
understood was his construction of the contract.. 
page 87 ~ You have to take the contract and then you can 
state what the Highway Department allows on 
projects of similar kind, and then also state whether or not 
gravel was to be supplied from adjoining territory. 
By 1\fr. Sands: My original idea was that was what the 
witness stated, that both when he bid on the contract and when 
he was carried over it that there was to be no gravel hauled 
from off the project, and if there was he was to be paid for 
it. 
By the Court : Not his construction of it. He might have a 
different construction from what. the Highway Department 
had. 
By Mr. Sands: I understood when Major Gibson asked bim 
that question it was in respect to a conversation he had with 
Mr. McClevy of the Highway Department last week in 'vhich 
he asked him this specific question: "Did you not tell ~Ir. 
McClevy you 'vere not to be paid for any overhaul Y'' and I 
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now ask him, did you in talking to Mr. McClevy intend to 
convey to him-
By Mr. Gibson: I object. 
By the Court: You cannot ask the witness what he intended 
to convey. You can ask the witness what were the facts he 
stated and then let the construction be placed on that by the 
jury. 
page 88 } By Mr. Sands : 
Q. Mr. Frank, what did you state to Mr. Mc-
ClevyY 
A. He asked me and showed me over the work. The blue-
print showed no overhaul; still I asked Mr. Thurston where 
the gravel was to come from and he stated to me he did not 
know. Then, when we had to get the gravel off the job 
two and a half or three miles, that is what I call off the project. 
Q. Then, you do claim, whether you claim as original con-
tractor, or contractor acting with Mr. Trinkle, you do claim 
that you were entitled to the overhaul, is that a fact Y 
A. Yes, sir. 
Q. And you still do claim it was proper, in your judgment, 
that that money should be paid you Y 
By Mr. Gibson: I object. 
By the Ceurt: That is for the jury to say, whether it is 
proper. 
Q. Now, Mr. Frank, 1\.fajor Gibson has asked you in respect 
to whether you employed Mr. Bandy and the purpose that 
you stated for that was that you personally, to the exclusion of 
Trinkle, I imply, 'vere calling for payment-! want to ask the 
Highway Department to introduce these letters of September 
22, 1933-
page 89 ~ By the Court: Do you want the originals, Mr. 
Sands? 
By Mr. Sands : I want the originals if they have them. 
By Mr. Sands : ·I will read the letter of September 22, 1933, 
as follows: 
''Department of Highways, 
Richmond, Va. 
Attention Mr. C. S. Mullins, Chief Engineer. 
Be-Project 661-CB-2. 
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Gentlemen: 
I have your letter of September 20 acknowledging receipt 
of ouT letter with reference to claim in above project. Messrs. 
Frank and Trinkle desire very much to be heard at such time 
a.s the Highway Commission shall pass on this claim after your 
investigations have been completed. 
I· will thank you, therefore, after you have completed the 
investigation and are ready to report, if you will advise us 
a day or so in advance, at which time these gentlemen will 
be glad to appea.r and substantiate their claim. 
Your very truly, 
BANDY AND BANDY.'' 
(Note: The letter is filed, marked ''Plaintiff's Ex. 10".) 
page 90 ·r By Mr. Sands: I read letter dated September 20, 
1933, as follows : 
''Messrs. H. M. Bandy and Son, 
First National Bank Bldg., 
Norton, Va. 
Gentlemen: 
Referring to your letter of September 12th in regard to claim 
of Jim Frank, general contractor, for certain items on the 
above project, beg to advise that this claim is being turned 
over to Mr. W. W. McClery, District Engineer, Bristol, Vir-
ginia, for investigation. 
We will give you a report when his investigation. is com-
pleted. 
Yours very truly, 
C. S. MULLEN, 
Chief Engineer.'' 
(Note: Letter is filed, marked ''Plaintiff's Ex. 11".) 
By Mr. Sands: I read letter of October 23, 1933, as follows: 
''Messrs. H. M. Bandy and Son, 
Norton, Virginia. 
Gentlemen: 
October 23, 1933. 
Referring to ypt~r letter of September 12th, presenting claim 
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·on the above project on behalf of Mr. Jim Frank, 
p~ge ,91 } general contractor, this matter was referred first 
to the District Engineer, and his report shows-
Exhibit No.1, $30.60 has already been paid. 
Exhibit No. 2. There was no overburden and any material 
handled was simply in the selection of suitable .material. 
Exhibit No. 3. This matter was handled as extension of 
time. 
Exhibit ·No. 4, With the exception of the item of $47 this 
material left over on the job has been paid for. 
Exhibit No. 5, is based on an oversight on the part of the 
~ontractor in reading the specifications, because reference to 
the errata sheet, attached to the specifications on which the 
contractor bid, will show that section 11, page 84, paragraph 
4D has been cbanged to read "No overhaul will be allowed on 
gravel'". This matter was carefully considered when pre-
-sented for consideration of the Qommission at their meeting 
on October 19th, and I am instructed by Mr. Shirley to advise 
that the Commission denied the claim of Mr. Frank, except 
for those items wbich have already been paid as 
page 92 } enumerated above. 
Yours -rery truly, 
C. S· MULLEN, 
0hief Engineer.'' 
(Note: Letter filed as npJaintiff's Ex. No. 12''). 
By Mr. Sands: 
Q. Mr .. Frank, I want to ask you as to whether following 
that letter of October 23, 1933, you made a formal assign-
ment for the purpose of the institution of a suit down in Rich-
mond and if so whether that is your assignment? . 
A. No, sir, it might be the bookkeeper's. 
Q. I mean your name here? 
A. Yes, that is my name, but the bookkeeper signed it. 
Q. Did you authorize the signing of it 7 
RE-CROSS EXAMINATION. 
'By Mr. Gibson: 
Q. Did you assign your claim against the Commission tG 
Mr. Trinkle? 
A. I had my bookkeeper to write it. 
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By Mr. Sands: I will read the assignment: 
~' Tq the State Highwa.y Commission% 
To the said Highway Department. 
To the Honorable Julian Gunn, Judge of the Cir-
page. 93 r cuit. Court of the City of Richmond,. Virginia :. 
For· value received, I hereby transfer, set over and assign 
to J. E. Trinkle all my right, title and interest in and to a 
certain sum of money alleged to be due m~· from the Common-
wealth of Virginia, the State Highway Department, and said 
State Highway Commission, for wo.rk done in Russell County, 
Virginia, Proj_eet Number F661-CB2 Route No. 110 0.79 miles. 
W .. of Russell County line, on which I was. successful bidder,. 
and I hereby tralllsfer to J. E. Trinlde the privilege of set-
tling my claim which has been presented, in order to secure 
proper settlement thereof, and to institute in his. own name 
a suit for the purpose of collecting from said State Highway 
Depa:rtment all sums, of money due and owing me under said 
projeet. · 
Given under my hand this the. 5th day of December, 1933 .. 
JIM FRANK.'' 
A. That is right .. 
(Note: Assignment is filed marked "Plaintiff's Ex. N{)l .. 
13"). 
(The witness stood aside.) 
page 94 } E .. V. ST. MARTINr 
a witness introduced on behalf of the plaintiff, being 
first duly sworn, te~tified as follows: 
DIRECT EXAMINATION. 
By Mr. Sands: 
Q. Mr. St. :Martin, what is your namef 
A. E. V. St. Martin. 
Q. What is your occupation~ 
A. I am an engineer. 
Q. What kind of engineer 1 
A. Civil Engineer. 
Q. Where do you live 1 
A ... Scott County, Gate City. 
Q. How long have you resided there f · 
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A. Twenty-two years. 
Q. Are you acquainted with J\tlr. Jim Frank, who has just 
left the witness stand 7 
A. Yes, sir. 
Q. Are you acquainted with Mr. Trinklet 
A. Yes, sir. 
Q. Are you acquainted with Mr. Thurston, Resident Engi-
neer of the State Highway Department? · 
A. I am. 
Q. Will you please state whether or not you were employed 
by Mr. Trinkle in respect to shaping up and turn-
page 95 }- ing over the work embraced in this Russell County 
job, the subject of this suit todayY 
A. I was. 
Q. Please state when you were brought into that matter. 
A. I came in at the close of the work. Mr. Trinkle em-
ployed me to go up there and complete the work. The work 
was practically complete when I went on the job and Mr. 
Trinkle was having some trouble to get the work accepted 
and asked me to go and do what the engineers wanted done 
and make it satisfactory to them, so they would accept the 
work. 
Q. Was the work practically completed when you went up 
there? 
A. Yes. 
Q. Was the gravel laid over the work' 
A. Yes. 
Q. Did you have much trouble in getting it accepted? 
A. No. 
Q. Did you state 'vhen that was? 
A. It was in the spring of 1933. 
Q. Do you recollect whether you had a very bad winter 
out there that year? ' 
A. We had a pretty rough winter. 
Q. Please state whether or not you had a talk 
page 96 ~ with Mr. Thurston with respect to the question 
whether there should be payment for an over-
haul and how did that arise and what was said? 
A. I took it up 'vith Mr. Thurston with regard to Mr. 
Trinkle's claim. There were certain questions he wanted 
me to take up with Mr. Thurston and that was one of the 
questions I took up with Mr. Thurston. 
Q. I turn here to exhibits filed with the pleadings here 
and ask von to look at them and state whether or not ''Ex. 5'' 
was the"' subject matter or question about which you talked 
to Mr. Thurston of the Highway Department. Did you have 
that statement for that claim with you, or do you recall? 
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A. No; I took up these claims and agreed with Mr. Thurston 
about the different items and presented Mr. Trink1e's side 
of the question to Mr. Thurston. 
Q. Was one of the items and the major item stated here 
in "Ex. 5"7 
A. Yes, we discussed that. 
Q. Was that the most important one in dollars and cents Y 
A. I think so. 
Q. Please state what was said between you and Thurston! 
By Mr. Gibson: If it has to do with the original writing 
it may be evidence, but if it has not then I don't 
page 97 } think it is evidence. 
By Mr. Sands:· 
Q. Mr. St. Martin, did it concern the subject of the pay-
ment for an overhaul T 
A. It did. 
Q. In the letter of December 29th, 1932, introduced in the 
exhibits here, McClevy writes to Mr. Jim Frank as foJlows: 
"In reference to your letter of December 26th in regard to 
gravel on the above project. ~1:y understanding. is t}l~t Mr~ 
Thurston has told Mr. Trinkle where he will get the ·gravet 
If there is any question in his mind as to where he i~ :to get 
this gravel take it up with Mr. Thp.rston, Resident Engi-
neer". Did Mr. Thurston tell you where the gravel was 
located? 
A. We went from the job to the gravel pit. 
By Mr. Tyler: I would like to have the witness state w:flen 
this .conversation took place. If this conversation took place 
·after the graveling ·was done it has no bearing. 
By the Court: This is the conversation that took place 
afterwards and relates back to the letter. 
Q. Did Mr. Thurston tell you where the gravel was located f 
A. Yes, and went from 'the job to the pit with me. I had 
another matter to discuss with him. We discussed 
page 98 } these claims and discussed the question of over-
haul on this project and Mr. Thurston admitted 
to me there was overhaul due. 
By the Court: The admission by Mr. Thurston that there 
was overhaul due is not binding on the Department unless 
the Department ratified that admission. You have to show 
a waiver on the part of the Highway Department. An ad-
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mission of the engineer has no binding effect on the High-
way Department. 
By Mr. Gibson: That answer will be stricken out, Your 
Honor? 
By the Court: Yes. 
By Mr. Sands: 
Q. Mr. St. Martin, did I understand you to state that you 
'vent with him to the gravel pitY 
A. Yes. 
Q. What was the distance¥ 
A. My recollection is it was about two and a half miles 
from the nearest end of the road to the gravel pit, where you 
turn into it. 
Q. What was the purpose of taking you to the gravel pit 7 
A. We went there to discuss the stripping or overburden 
of the gravel. 
page 99 ~ Q. What do you mean by overburden? · 
A. Waste material, not suitable to use in the 
road. 
Q. Is it not a fact, as a rule, that the contractor does not 
·have to strip; in other words, he gets extra · m:oney for 
stripping, does he not 1 
By ~Ir. Gibson: We admit that anything. that is over-
. burden you are entitled to extra pay. 
A. That was my interpretation of -the contract. 
Q. You state that you went out there with him and had a 
-conversation with him in respect to whether the contract did 
or did not embrace the overhaul f 
A. We talked about the overhaul and ·about how much 
w.ould be due him. 
Q. Do you recollect whether after that ta~k you had any 
talk with Mr. McClevy, the District Engineer? 
A. Yes. 
Q. What did Mr. McClevy tell you T 
A. He told me· there was no overhaul on that job. 
Q. Did he tell you the reason T 
A. He said the addenda to this specification cut out the 
overhaul. 
· Q. Did you after receiving that information go back and 
have another talk with Mr. Thurston T 
· A. I went to his office. 
page 100 ~ Q. Did you discuss with him whether or not 
those plans did or did not cover that errata:sheetf 
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By Mr. Gibson: I don't think any construction of the con-
tract is proper. · 
By the Court: I think the contract speaks for itself, Mr. 
Sands. 
Q. ~Ir. St. Martin, I want to show you the first sheet of 
this Russell County project, and will ask you to state whether 
or not that was the blueprint for that project! 
A. Yes. 
Q. When you were employed by Mr. Trinkle to take up 
the matter with Mr. Thurston did you have access to this 
blueprint and were you familiar with it Y 
A. Yes. 
Q. What is this line over he1·e-what does this rectangular 
mark or line mean? 
A. It shows the chart. 
Q. Will yon please state the difference, what is marked 
here "12· miles" and "then to Moccasin Creek" and state 
whether that was the project in question; in other words,. 
does this line show the project involved here? 
A.· Those stations designate it. This shows the beginning 
of the project here and this shows the other end 
page 101 ~ of the project. 
- Q. This sheet here gives the station to station t 
A. If I am correctly informed the two arrows dropping 
down and touching the road in question mark the length of 
the project. 
Q. That designates itt 
A. Yes. 
Q. This rectangle on either side of that road as it projects 
here and makes the turn, does that mark the half mile area 
on either side of .the road? 
A. Not that I know of. 
Q. In other words, you don't know the distance between 
those two marks 7 
A. No. 
Q. Will you please state as to whether or not you had a 
conference with Thurston in respect to whether or not there 
was overhaul? 
A. I did. 
Q. What did Thurston state to you f 
By Mr. Gibson: We have no objection to his stating 
whether or not that was overhaul. We object to any state-
ment that Mr. Thurston made there. 
A. We discussed the overhaul and drove over the road from 
J. E. Trinkle v. Commonwealth of Virginia. 81 
this end to. he~e a~4 )~pp~oxi¥t~ted the distance 
page 102 ~ of what the overhaul would amount to; just ap-
. . . . proximated !t~~y· tJ?.e spee_Q~~et~r.. . .. ·~ .. 
. Q .. Wh~ was th~ p:urpose of making that examination Y 
A. Well, I presented ~Ir. Trinkle's claim at the. final wind-
up of the work, th~t he~ e:i.pe~teQ_paymep.t on it and that was 
~ne ~f ~e ~rguments. 
Q. Did Mr. Thurston make any objection to embracing in 
that claim the amount of overhaul as based upon one-half cent 
per 100 yards Y · 
~y ¥r .. G~bs~n=. I object. . :; _ 
. By! ~~ P,Qu~t: Object~on sust~~ned. 
Q. Mr.· St. ·Martin, there lui.s ·be~~· referred to in the evi~ 
dence tJ?..e Yirginia Departmen't of Highway specification dated 
J·anua:ry 1, 1931. I hand you that and ask you to state whether , 
or n~t you are fami~iar ·~~~h· ,it'Y: , 
A. I have read it. 
Q. Will y~u pl~~se -~tat~ _as· to whether or not in your dis-
cussion with Mr. Thurston when you went there to take up 
with him the adjustment of the claim that Mr. Trinkle was 
asserting for s~ttlement that you and Thurs~on refei·red to 
this book of specifications, and, if so, whether the question 
came up after you~ went back after you had had a talk with 
Mr.· McClevy· ~nd it had been suggested to y9~_}?y .~~~Clevy 
. that there were some errata sheets and you asked 
page 103 ~ Thurston whether or not he knew anything about 
· any errata sheets and if he.made any statement 
to youY. 
. . ~ \ 
By ~rr; Gibson: We object to that question. 
· 'By the Court: I will let him answer that. 
By Mr. Gibson: We except to any answer to that ques-
tion. · . . ·. . 
A. My discussion with Mr. Thurston in regard to the over-
haul was previous to my conversation with Mr. McClevy . 
.After ¥r._ McClevy told me this errata sheet cut out any over-
haul I went to Mr. Thurston the next morning and he did not 
know anything about it and referred the matter to his stenog-
rapher, and my understanding was they had no errata sheet 
in their file, and he was not • aware of the fact at the time. 
No one seemed to be aware of that except Mr. McClevy. 
Q. Where did that conversation take place in 'vhich the 
stenographer was also present Y 
A. In Mr. Thurston's office. 
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Q. What was Mr. Thurston's position there 7 
A. He was the Resident Engineer. 
Q. He is the same Thurston, ~o far as yon know, that Mr. 
McClevy 's letter says is the man to take up the errata sheet 
with? 
A. Yes. . 
page 104 ~ Q. He was the only one you spoke to in regard 
to the errata sheet? 
A. Yes. 
By Counsel for Defendant: That is admitted. 
By Mr. Sands: Major Gibson, is it conceded as a point 
of evidence that the gravel in question was taken at a dis-
tance of approximately two and a quarter or three miles from 
the· road east of the beginning. of the project. 
By ·Major Gibson: That is agreed to be stipulated. 
By Mr. Sands: Is it further stipulated that there was 
no privilege extended to the contractor to secure gravel from 
any other point on the high,vay 7 
By Major Gibson: No, sir; that is not stipulated. 
By Mr. Sands: 
Q. Mr. St. Martin, can yon fix approximately when this last 
conversation took phice with Mr. Thurston? 
A. The latter part of the week I completed the job. I first 
went to Mr. McClevy to accept the job. I went to ].{r. Thur-
ston with. the various claims I was asserting. I saw Mr. 
McClevy and he passed the job. Then I went to Mr. Thurston 
the next day. . 
Q. Will you please look again at ''Ex. 5 '' and state whether 
or not you are in a position to fix the amount, 
page 105 ~ assuming the overhaul was chargeable, what the 
amount was; in other words, 2-1/4 miles upon the 
rate which is specified in the book, upon the basis of 1 cent 
per cubic yard per 100 feet-you did not make that calcula-
tion? 
A. No, sir~ I don't recall that I did. 
Q. In other words, you could do the calculation on that basis, 
but you have not done so, according to your recollection Y 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Tyler: 
Q. 1\fr. St. Martin, you state this conversation with Mr. 
Thurston in regard to the overhaul took place the last week 
on which you were working on the projec~ f 
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A. I was on the project the last week. This took place the 
latter part of the week. 
·Q. This was the la.st gravel put .down1 
.A. No, I put down some few yards for Mr. McClevy. 
RE-DIRECT EXAMINA.TION. 
By Mr. Sands: . 
Q. When Mr. Clevy spoke to you about the errata sheet did 
he show you the errata sheet 1 
A. I don't recall. 
RE-CROSS EXAMINATION. 
By Mr. Tyler: 
Q. Mr. St. Martin, you have examined the plans of this 
project, have you not Y 
-page 106 } A. Yes, sir. 
Q. Those plans don't show the location of any 
gravel pits, do they? 
.A. I did not see any. 
Q. They never do; is that correct Y Have you ever seen the 
J.ocation of the gravel pits shown on the plans Y 
A. They are generally designated by the engineers when 
:they go over the work, before they bid on the work. 
Q. Why was it that you went to Mr. McClevy when the ques-
; tion came up about the allowance of overhaul Y 
) A. My recollection is that Mr. McClevy came to the job and 
after he met me on the job and accepted the work, I think he 
was passing by the next day. That is my recollection. I 
discussed with him the overburden on the pit ~d the haul. 
Q. You knew that Mr. McClevy :was Mr. Thurston's superior 
officer, did you not! 
.A. Yes; I went to him to accept the work. Mr. McClevy had 
accepted the work. Yes, I knew that. When he told me there 
was no overhaul I went back to Mr. Thurston. It was a sur-
prise to me. 
Q. It came as a surprise? 
A. Yes. 
Q. Had Mr. Trinkle consulted with you before he bought 
the contract from Jim Frank Y 
page 107 ~ .A. No, he had not. 
13y Mr. Gibson: 
Q. Did you have any talk with Mr. Frank about the set-
tlement at all T 
A. Yes, sir. 
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By tlie Court: Major Gibson, I relaxed the .rule for yoUI · 
awhile ago, but cannot allow but one counsel to examine a 
witness. 
By _Mr. Tyler: 
Q. Did you ever have any conversation with Jim Frank 
about this allowance for overhaul? 
A. Yes, sir. 
Q. What·'did·he say? 
A. He said his contract allowed fo.r overnauL 
Q. That his contract called for it Y 
A. Yes, I went to see him. 
Q. When was that? 
. ~) 
A. Immediately after Mr. McCievy told me there was no 
overhaul, I went one night to see Mr. Frank. · · 
Q. That was in the spring of 19337 
A. I think so. It was when I completed the job and Mr .. 
McClevy·accepted it 
(The· witness stood aside.) 
page 108 r J. E. TRINKLE·, 
oeing :first duly SW9n1,_ ~esti:fie~ as follows: 
By Mr. Sands: 
Q. Mr. Trinkle, you are the plaintiff, are .you D:?'t,· in this 
case?· . 
A. Yes, sir. 
Q. Will please state whether you .we~e .. pres en~ in t~e co~rt 
room this morning when Mr. Frank testified f 
A. Yes, sir. 
Q. He is correct in the statement that you ·took that co~-. 
tract overY 
By Counsel for Defendant: That ques.tion has been elimi-. 
nate d. 
Q. Please state when you became interested in the acquiring 
of this contract Y 
A. You will have to look at the contract. I could not tell 
you well enough for that. 
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Q. The .date of the contract is October 5, 1932, and it was 
awarded or assigned and executed by Mr. Shirley and bears 
Mr. Frank's signature. Will you please state whether prior 
to that you went on the ground with the idea of taking this 
contract¥ 
A. No, I never went over this contract; I guess I had been 
over this piece of road five hundred times. Mr. 
page 109 ~ Frank called me and told me he had the contract, 
and I went over to his house the next day and 
traded with him. Mr. Frank said the contract did not show 
where the gravel came from and I took it on the plans and 
specification. 
Q. Did you or did you not at that time ever know that there 
had been any change or attempt to change the provisions of 
the Highway Department's specifications providing for an al-
lowance for overhaul where gravel could not be obtained 
within a half mile of the road? 
A. No, sir; I did not. 
Q. Did you ever receive from the Highway Department at 
any time prior to your taking this contract any errata sheet 
showing there had been any change in respect to this pro-
:vision for an allowance for overhaul Y 
A. No, sir. 
Q. State whether to the best of your knowledge you ever 
heard of any so-called errata sheet Y 
A. No, the first recollection I ever have of ever having heard 
of it was about the time Mr. St. 1\tlartin was trying to settle 
up. 
Q. You mean to tell the court you never heard of this 
errata sheet until you employed Mr. St. Martin to go in and 
check up and shape up the work in the spring of 1933, is 
that right? 
page 110 ~ A. Yes, sir. 
Q. State to the jury what progress you had 
made on that work when you have reference to this errata 
sheet? · 
A. The work was finished then. 
Q. Please state 'vhen y~u finished the work before laying 
on the gravel and when or why you stopped placing gravel 
upon the workY 
A. Well, it took us up until bad weather to complete the 
grading. They shut the gravel part of it down themselves. 
Mr. Stover told me he had been notified by Mr. McClevy to 
shut down the work. 
Q. Therefore, you did shut it down by mutual consent until 
the spring, when you were notified by Mr. McClevy to com-
plete it? 
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A. Yes, sir. 
Q. Then you· took it up and completed it Y 
A. Yes, sir. 
Q. The question has been raised in these pleadings that one 
of your obligations was to keep the traffic open 7 
A. Yes, sir. 
Q. Was that a difficult matterY 
A. Yes, sir. 
By Mr. Gibson: We object to the questi.on whether diffi-
cult, if the contract called for ·it to be kept open. 
page 111 ~ Q. Why was it difficult? 
By Mr. Gibson: We object to that for the reasons stated. 
By the Court: As I understand, Mr. Sands, the contrac-
tor must ·keep it open, whether good or bad Y 
By Mr. Sands: Yes, but I want to show the difficulty he 
had in doing that. I think it is a relevant question bear- · 
ing on the motive. 
By the Court: Is it your contention that the substitution 
of one material for another was the cause of part of the 
delay? 
By Mr. Sands: 1933 'vas a terrible winter and caused 
a lot of loblolly and mud on that work and the Highway De-
partment told them to stop work. 
By Mr. Sands: 
Q. Mr. Trinkle, I want to ask you whether or not to meet 
that trouble-it was muddy out there, was it 7 
A. Yes, sir. 
Q. I want to ask you whether to meet that trouble where 
the travel was whether you suggested an alternative? 
A. Yes, sir. I suggested a rock. fill. One of the State 
Highway men asked me to write Mr. McClevy and ask him 
to allow me . to put down this rock, but he would 
page. 112 ~ not allow it; but afterwards Mr. Stover allowed 
me to beat up rock and put in the place. 
Q. Who is Mr. StoverY 
A. One of the inspectors on the job. 
Q. A State Highway officialT 
A. Yes, sir. 
By Mr. Sands: I will read this letter, your Honor, as 
follows: 
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''Norton, Virginia, 
January 19, 1933. 
"'Mr. W. W-. McClevy, District Engineer~ 
Virginia Department of Highways, 
.Bristol, Virginia. 
Dear Sir~ 
By request of Mr. Thurston, I am sending you a copy of 
the proposition I made to him on January 4, 1933. 
I wish to make you a proposition on fixing the road on 
Project # F -661, Hanson ville, Virginia, so the traffic will 
be able to get over it. 
I will take rock and make from a foot to fifteen inches 
of rock fill on the entire length of the dirt road which is now 
so bad. We will sledge the top of this rock and use fine 
material in bringing it to a good surface at the same price 
per cubic yard as you w~re to pay per cubic yard for the 
_gravel. 
If you were to consider this proposition I would move 
the shovel into that rock pile on the mountain, and would 
shoot the stone up fine. We would be able to run one side 
of the road through in three or four days then go back and 
complete the other side of the twenty foot roadway. It then 
o()nly take about one-fourth of the gravel on top of this stone 
that you were going to put down. 
In this way it cut out the use of about three-fourths of 
the gravel you originally planned to put down, 
page 113 ~ which would help pay for the heavy stone base. 
The heavy stone base is the only way I see 
possible to get the traffic over that road this winter. 
Respectfully, 
JIM FRANK, Contractor, 
by J. E. TRINKLE, sub-Contractor." 
Q. Did you write that letter and send it to Mr. McClevy at 
Norton, Va.? 
A. Yes, sir. 
Note: The letter is filed, marked Plaintiff's Ex. No. 14. ,,. 
·. 
Q. I read letter from W. W. McClevy to Mr. C. S. Mullen, 
as follows: 
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"Department of Highways 
Richmond, Va. 
Office of District Engineer,. 
Bristol, V a. 
'' 0. 79 Mi. N. Russell Co. Line to Hanson ville. 
"Mr. C. S. Mullen,. 
Chief Engineer, 
Department of Highways,. 
Richmond, ;v a. · 
January 20, 1933. 
Attention Mr. G. T. Lemon. 
Dear Sir: 
I am attaching a letter from Mr. J. E. Trinkle, sub-con-
tractor to Jim Frank, in regard to surfacing the above project 
with rock and top dressing it with graveL The gravel is 
going to be extremely scarce and at the present time the road 
is a loblolly and it is just about all a car can do to get ovex· 
it. I believe that Mr. Trinkle's offer is a good 
page 114 ~ one and if it does not embroil us in conflict with 
the Bureau I think we would get a much better 
road, besides which we would be able to complete the road 
quicker, for I believe a little of the mud would help to key 
the base together and would not be objectionable. 
Please advise in regard to the above as soon as possible .. 
Yours very truly, 
W. W. :McCLEVY, 
District Engineer.'' 
(Note: The letter is filed, marked "Plaintiff's Ex. 14".) 
Q. The third letter in this connection is from lVIr. G. T. 
Lemon to Mr. McClevy, and reads as follows: 
''Mr. W. W. McClevy, 
District Engineer, 
Bristol, Va. 
January 23, 1933. 
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Dear Sir: 
Referring to your letter of January 20th and letter from 
Mr. J. E. Trinkle of January 19th, in regard to stone and 
gravel surface on the above project, beg to advise that this con-
tract was let for grav-el and it will have to be constructed 
as gravel surface. ~ 
Very truly yop.rs, 
C. S. MULLEN, Chief Engineer. 
By G. T. LEMON, 
Assistant Engineer, Construction.'' 
(Note: rhe letter is :filed, marked "Plffs. Ex. 14".) 
page 115 ~ Q. Was that the reply that you learned had come 
through to your suggestion Y 
A. Yes, I remember that. 
Q. Mr. Trinkle, I want to ask you, when you made tlris 
proposition to him, ''If you were to consider this proposition 
I would move the shovel (referring to letter of January 
19th), in the third paragraph of this letter you state to him : 
''I will take rock and make from a foot to fifteen inches of 
rock fill on the entire length of the dirt road which is now 
so bad. We will sledge the top of this · rock and use fine 
material in bringing it to a good surface at the same price 
per. cubic yard as you were to pay per cubic yard for the 
gravel." At that time time when you speak of being of equal 
cost to them to use the rock as to use the gravel, had the 
gravel pit been located on the Tignor farm? 
A. The Tignor farm gravel, I suppose, had been located 
by them, but I had not found that out at that time. 
Q. You had not found out that they were engaged in making 
that location? 
A. No; they still had me prospecting around the job for 
gravel. 
Q. In other words, they asked you to locate the gravel 
pit? 
page 116 } A. Yes, sir. 
Q. State under what circumstances you agreed 
on the Tignor farm as its location Y 
A. I never talked to Mr. McClevy about it, because I had no 
right to. When I took this job over from Jim Frank I tried 
to do all my work through him. You Imow, he is supposed 
to do this. Frank told me at the time that he would get 
extra pay. 
Q. Did you take this up with 1\{r. Thurston Y The reason I 
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ask you is, there is a letter in which you call attention to 
Frank to take this matter up with Thurston. Did you go to 
Mr. rhurston and agree to take up the Tignor farm Y 
A. No, sir. ' 
Q. Did he notify you of the location on the Tignor farm Y 
A. No, I think Frank notified me of the location on the 
Tignor farm. 
Q. Did you ever have any talk with Thurston, in which the 
inspector was present, as to the cost of the overhaul Y 
A. At one time. We did not discuss it very fully. 
Q. Who was the inspector Y 
A. Mr. Stover. 
Q. What did they tell you, or what was the concensus of 
opinion between the three of you as to whether you were 
to be paid, or not to be paid Y 
page 117 ~ By Mr. Gibson: I object to that. 
By the Court: Objection sustained. 
Q. Please state whether or not you ltad any talk with 
Thurston as to the question of the Tignor farm being ac-
cepted and as to the distance of the Tignor farm bearing on 
the expense, and, if so, what- was said Y 
By Mr. Gibson:· I object to that question. 
By the Court : Objection sustained. 
By Mr. Sands: Your Honor, may he not state what the 
two representatives of the State Highway Department said 
to him with reference. to the location of the Tignor Farmf 
By the Court: 
Q. l\1:r. Trinkle, did you see the contract a11d specifications 1 
A. Yes, I had a set of 1931 specifications. 
Q. Was that rider attached to the contract made with you T 
A. No, sir. 
By the Court: Go ahead, Mr. Sands. I think the whole 
thing stands on the contract. It rests with the jury to say 
whether there had been any waiver of the contract; not what 
he thought, or what any engineer thought. He can tell exactly 
what took place there. 
page llS ~ By Mr. Sands: 
Q. Mr. Trinkle, have you freq~ently bid on 
these contracts? 
A. Yes, sir. 
Q. Will you please state to the court, under the 1931 speci-
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:£cations and all specifications, so far as you know, wh~ther 
it was or was not the custom with the Highway Department 
:representatives, whether district or local, to take the pros-
pective bidder over the ground and if the gravel pit was to 
b& located outside nf the half ·mile limit that that was told 
:to him, or w.hether it was customary for him to rely upon 
the fact that he could get additional allowance for the haul 
if a greater .distance.? 
By Counsel for Defendant! We object. The written con-
tract speaks for its.elf. 
By the Court: No, your position is the rider was attached 
to it, or that it had been sent to him. His question is did 
:the Highway Department take you out and show you the 
gravel_pit and did they tell you it was more than half a mile 
.from the project. 
By Mr. Tyler: We note an exception. 
.A. Yes, sir ; I think so. 
Q. Did the Highway Department representative take you 
out and show you where the gravel pit was lo-
:page 119 } cated 7 
A. No, sir. 
Q. Did tney tell you the· gravel pit was located within half 
.:a mile of the project! 
A. The specifications and plans did not show it was more 
than that. Where I went outside of it they always paid me 
for it. 
By the Court: 
Q. Before you entered into that contract did you ask them 
where the gravel would . beY 
A. No ; they told me they did not know where i~ would be. 
Q. When you entered into the contract ;ou did not know 
where the gravel would be? 
A. Well, I entered into it with the expectation the gravel pit 
·would not be located more than half a mile from the project. 
By Counsel for Defendant: We- object to it as bearing 
·on this contract, and, another point, in answer to the ques.:. 
tion the court asked him about the specifications the court 
<lid not ask him whether he examined J1m Frank's specifi-
cations; but he had an old 1931 specification. 
:By Mr. Sands·: 
Q. Mr. Trinkle, I want to a-sk you, taking up these things 
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seriatim, the first thing is, did you finish up that 
page 120 ~-contract and turn it over to the State Highway. 
Department, and whether or not it was accepted?: 
A. Yes,: sir. 
Q. Please look at this letter f:rom ~fr. C. S. Mullen, Chief 
Engineer ·of the Highway Department, to H. M. Bandy &. 
Son, of Norton, Virginia,. filed as ''Plaintiff's Ex .. 12'', and 
state whether that throws any light on this subject. For this. 
force account you claim $75.53, is that money owing to you 
now¥ 
A. Yes; I think that all that is: in that claim is owing to. 
me. -
Q. You have the claim here of $1,300 for penalty,. "amount 
deducted without authority of contractors as penalty,. $1,300' ' .. 
There had been paid to Mr. Frank $920,: which you have 
collected for, on that $1,300, is that rightY · 
A. Yes, sir. 
Q. State whether or not any penalty should be charged 
up against you by the State Highway Department, in your 
opinion~ 
A. No; I stated tha.t in that letter which I wrote. It was 
true. I could not quote that from memory,. because it has 
been a long time ago and there is a whole lot of it. 
· Q. In· other words, when you state that you cannot go over 
it by memory, do you have reference to this letter 
page 121 ~ of July 3, 1933, which is signed by Jim Frank,. 
and which is attaehed to the ploadings; if so, look 
at it and identify it Y 
A. No, I have reference to the claim that was made up. 
Q. But, I am asking you here for the reaEion for the delay-
are you responsible for that-look at that letter? 
A. No, I cannot remember that. 
By Counsel for Defendant: We admit tbat letter was re-
ceived. 
Q. I will read that letter to you: 
"Mr. C. S. Mullen, 
Chief Engineer, 
Department of Highways, 
Richmond, Virginia. 
"1216 Park Avenue, 
Norton, Virginia, 
July 3, 1933. 
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Dear Sir: 1 In regards to our asking for an extension of time on 
Project F -661-CB2, we would like to present out delays which 
were unavoidable by anyone. We sincerely hope that after 
you go over them you will grant us an extension of time. 
We had the grading practically complet~rl by Dec. 8, 1932, 
and were making arrangements to start laying gravel Dec. 
11, 1932. The bad weather set in on this project on Dec. 8, 
1932, and, being newly graded and mostly earth, this road 
became awfully soft and muddy. .After about two weeks of 
this bad weather our engineers decided i't would be impos-
sible to lay any gravel until after the spring season opened 
up. 
Mr. Thurston, Resident Engineer, had us to begin laying 
gravel on March 10, 1933. We had some very bad weather, 
both rain and snow, after we started and as our 
page 122 ~ road was in such marshy condition it took but 
very little rain to stop us. We would be from 
half a day to a day longer resuming '\"'ork than if we had 
had a solid roadbed. We had to skip about and ]a.y gravel 
in various spots and this cost us as much a c;; five days' delay 
on this short piece of work. I-Iowever, we finished laying 
gravel at noon on .April 11, 1933. · 
The greate-st delay that we had was due to the fact that 
the State was l1aving gravel hauled over our project to the 
adjoining project. There were from 25 to 35 trucks haul-
ing from three to ten tons. This made it impossible for us 
to get a surface on this gravel that would be acceptable until 
we had dry weather enough to thoroughly dry out all ma-
terials. If this hauling had not been over this road we· 
could have finished our project by .April J 5, 1933, as we had 
laid seventeen inches of loose gravel to take care of the soft 
sub-grade. After- the road was thoroughly packed by this 
heavy traffic we 'vere requested by our engineers to haul 
quite a bit of loose gravel to bring up the low places. We 
suffered a cost increase of five hundred dollars due to this 
heavy traffic alone.'' , 
Q. Is that trueT 
A. Yes ; there was a project adjoining this p1·oject and they 
had started to laying gravel over it before I started to lay-
ing gravel. 
Q. And it cost you more money by renRon of that? 
.A.. Yes, sir. . 
Q. Did the Highway Department allow yon anything more 
for that? 
.A.. No, sir. 
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Q. I will continue reading the letter, as follows: 
"We are enclosing you a statement of the number of days 
we would actually be due a11d under the con-
page 123 ~ ditions and various handicaps that we did this 
· work due to the Federal ruling that we could 
not put in extra time on the days that were suitable for 




Q. Does that correctly state the situation according to 
your belief 7 
A. Yes, sir. 
Note: It is stipulated and agreed that the distance of 
the haul is fhe mean between 21h and 2% miles from the 
project, and if the plaintiff is entitled to recover upon this 
claim that the number of yards are correctly alleged and that 
the ratio would be governed and controlled under paragraph 
(c) of Section 11, page 84 of the Specifications. 
Q. The overhaul of 4,390.43 cubic yards of gravel at 1.32 
per cubic yard amounts to $5,795.37, is that correctf 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Gibson: 
Q. Mr. Trinkle, how long prior to this piece of work under 
the Frank contract did you contract for any work, yourselff 
A. Well, ever since there has been a State Highway Depa.rt-
,ment in the State of Virginia. 
Q. What is the last contract you had Y 
page 124 ~ .A. The N orto'Il Construction Company was 
made up of myself and another fellow and I 
owned about 60 per cent and was president of it. 
Q. When was the last contract made with that company f 
A. I believe that was in 1931. 
Q. What was the name of that Company-! did not catc}1 
it? . 
A. The Norton Construction Company. That was the last 
one before I did this little piece of work. 
Q. _You were president of this companyY 
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A. Yes, sir. 
Q. Did you have any copy of these plans and specifica-
tions? 
A. Yes; I had one that was .sent to me in Rockbridge 
County. . 
Q. When? 
A. I don't know exactly, but I think that was in 1931. It 
was 1931 we were in Rockbridge County. 
Q. That was the last copy you had7 
A. That was the last one that was gotten out. When they 
changed it they sent me a copy. 
Q. The one you had at that time you say did not have the 
errata sheet in itf 
A. No, it did not. 
Q. You cannot be more definite as to the time that you re-
ceived that book f 
page 125 ~ A. Well, I '~ould haye to go back and search 
some records and see my bookkeeper who was on 
that job. 
Q. But you, yourself, cannot do it f 
A. I cannot do it, any more than it was in 1931; I think 
it was in 1931. 
Q. In your name have you been on the list of contractors 
that the State Hig·hway Department keeps1 . 
A. Nothing more than on this rock crushing for surface 
work. . 
Q. Have you had any advertisement from them for con-
tract road work Y 
A. No, sir, not since the Norton Construction Company 
work. 
Q. That was in 19317 
A. I would not be sure of that, but I think that is right. 
Q. You took this contract from Mr. Frank as a sub-con-
tractorY 
A. Yes, sir. 
Q. Have you had any correspondence directly with the 
State Highway Department applying to the contract Y 
A. No, sir. 
Q. So that all of your correspondence and all of your set-
tlements were through Mr. Frank? 
A. Yes, sir. 
. Q. And it was perfectly satisfactory to you 
page 126 ~ for the Highway Commission to settle with Mr. 
Frank? 
A. Yes, I believe I had one letter from Mr. Pettigrew. 
Q. Did you at any time make any protest to the Highway 
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Commission for settlements that were made on this· contract 
through Mr. Frank Y 
A. Yes-tell me that again. 
Q. Did you at any time make any protest to the Highway 
Commission on account of settlements made with Mr. Frank t 
By Mr.. Sands: I thought we made a stipulation to the 
effect that all payments under their system of operation 
came through Fra'llk and from Frank were transferred. to 
·Trinkle. 
By the Court:. 
Q. Did you know the State Highway Department was send-
ing the checks on that project to Jvir. Frankt 
A. Yes, sir. 
Q. Was that entirely agreeable to you t 
A. Yes, sir. 
Q. Did you make any protest on itt 
A. No, sir. 
By Mr. Gibson: 
Q. Mr. Trinkle, you had no correspondence with the State 
Highway Department in reference to the subject, 
page 127 ~ did you 7 
A. No, sir; they would not recognize me. 
Q. And, whatever Mr. Frank did was satisfactory with 
youY 
A. Well, we Ilad a contract. I expected Mr. Frank to live 
up to it. 
Q. Who had a contract f 
A. Me and my wife. 
Q. You and your wife had a contract with Mr. Frank 1 
A. Yes, sir. 
Q. But Mr. Frank made out the settlement and had all the 
correspondence with the State· Highway Department about 
the project Y 
A. Yes, sir. 
Q. You charge in your plans and specificatiO'Ils for hav-
ing done work and gone to certain costs in trying to locate 
gravel pits, is that so? · 
A. I think Mr. Stover allowed us for that. 
Q. Are you or not making any claim for that f . 
A. I think not. That is prospecting. I think he paid that. 
Q. You did prospect for gravel pits, did you¥ 
A. Yes, sir. 
Q. Where was that prospecting done¥ 
A. Right close around the job. We found a good deal of 
J. E. Trinkle v. Commonwealth of Virg~a. 97 
material like a lot we used. You see there were 
page 128 ~ several different grades of material; part of it 
had a good deal more rock in it than others. 
Q. Did you ~nd any pit there that you could have used? 
A. Yes, we could have used that over at the church; also-
right at the forks of the road to Lebanon. \ 
Q. Was not that further from your contract than that you 
did use? 
A. No, I think that was 1,200 or 1,400 yards from the proj-
ect. · 
Q. Why did you not use it? 
A. Because they notified me to use it out of the Tignor 
farm pit. 
Q. That gravel was submitted for examination, was it not Y 
A. Yes ; Mr. Stover sent samples out of it, I reckon; I 
don't know. He was supposed to do it. 
Q. He found it did not come up to specifications, did he 
not? 
A. I don't know about that. 
Q. Was there any quantity of that gravel in the pit you 
say you found near the project? 
A. Not at the schoolhouse. We found a pit about half a 
mile from the project that I think there was plenty of it. 
Q. Have you anything to show that ·you asked that to be 
allowed? 
.l\.. No, I just thought any extra work I did 
page 129 ~ they would pay me for it. It did not mak~ much 
difference to me when I thought they would pay, 
until I found they would not pay for it; then I commenced 
kicking. 
Q. "\Vhen did you eommence kicking¥ 
A. About the time I finished laying the gravel. 
Q. Did you know ~Ir. Frank had written to Mr. ~IcClevy 
about the gravel? 
A. He told me he had been to the office and he was going 
to get more money for it and to go ahead and complete the 
job. 
Q. How much did he tell you you would get? 
A. He did not tell me. 
Q. Did he tell you you would get 30 cents more per cubic 
yard? 
A. Yes, I believe he did. 
Q. What was that 30 cents based on? 
A. I don't know; if he had went ahead and paid me 30 
cents right along to the final and not get any other stuff we 
'vould not be here today. 
Q. What other stuffY 
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A. Making up the claim. All I had to use was the specifi-
cations and plans. _ 
Q. You said if they had paid you 30 cents you would have 
been satisfied 1 
page 130 ~ · A. Yes, I would have taken that. 
Q. 30 cents was all lv[r. Frank claimed at the 
time he wrote that letter of the 1st of December? 
A. No, not the 1st of December. 
Q. I am talking about the 1st of December of 1932, before 
you laid any gravel-is not that so? You heard the letter 
read from 1\{r. Frank to lvfr. McClevy, in which he asked him 
to get the Department to allow him 30 cents more than this 
contract called for Y 
A. No, I never heard about that until this matter came 
up. 
Q. But it was right there in the letter? 
A. I could not stop Jim Frank from writing. I might not 
have known he was writing. 
Q. I thought you said he wrote_ it Y 
A. I said it was after that date I knew it. . 
Q. I thought you said you knew Jim Frank did write be-
fore you put the gravel on f 
A. If I did I have no recollection of it. 
Q. When did you quit work on that project, Mr. Trinkle Y 
A. It is over there in one of those letters ; I could not give 
you the date. I think that I finished up some time in April. 
Q. When did you quit in the fall of 1932 Y 
.A. Just along a little after ·Christmas. I don't 
page 131 ~ think we did very much work after Christmas. 
The weather got so bad we could not. 
Q. The weather got bad after Christmas Y 
A. Yes, sir. 
Q. You worked up until Christmas Y 
A. We worked some after Christmas, but I don't know how 
much; not a· great deal. 
Q. Do you know within what time the contract called for 
you to finish that job Y 
A. I don't remember now; but I know the time was pretty 
well up when we shut down; did not lack very much. 
Q. That was really before Christmas Y 
A. I kno'v I wrote Frank. a•nd advised him some time be-
fore that to ask for an extension of time. 
Q. Did not you. ask for an extension of time of twenty 
days? 
A. Well, I would not be sure about that. 
Q. Did you not write that letter, yourself, to Mr. McClevy, 
asking for an extension of twenty days Y 
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.A. I might have .done it; I don't recall. 
Q. How much work was there to be done on that project? 
A. The whole thing I think come to around $14,00() or $15,-
000. 
Q. I mean what was the mileage .7 
A. Pxetty nearly .a' mile and a half. 
·Q. Did not they give you from the 5th of Oe-
page 132} tober until the 19th day of December to finish tlie 
project? 
A. Well, those matters are a little too old for my memory. 
I cannot remember it. 
Q. You say this other project that was going over your 
project cost you a loss of $500. Do you know the time that 
they were going over your project Y _ 
A. During the whole time that I was there. 
Q. During the whole time that you were there? 
A. Yes, sir. 
Q. Was that the reason that you were asking for an ex-
tension of time 7 
A. Part of it was that and other things that I put in there. 
Q. You did not make any complaint until the question of 
the penalty had come up, did you Y 
A. Oh, yes, I talked with the inspootor there on the job 
·until tears come in my eyes and it did no good. 
Q. .Ai3 a matter of fact, did not Bishop, LeGarde and Cal-
houn nave a project in which they got their gravel three and 
a half miles beyond yours, in which they went over your proj-
·ect to their project? . 
A. Yes; I don't know the distance. It was the same place 
they hauled this other from. 
Q. Did they not lay stone on that project, about 3,000 feet 
of stone on that project by January 10, 1933 T 
page 133 }- Q. Were you not idle at that timeY 
A. Not when they were laying that stO'Ile. I 
was trying to dress that grade up when they commenced lay-
ing that stone. . 
Q. Did not they lay stone while you were laid off the job? 
A. No; they shut them down the same time they did me. 
Q. What date was it that Bishop, LeGarde & Calhoun 
started in on that projectY 
A. I have not got that date. · 
Q. What was the date you shut downY 
A. I have not got that date in mind. It is over there in 
the records. 
Q. It was about the 8th of December, was it not! 
A. No ; I poured that concrete bridge there after Christ-
mas. 
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Q. You are positive they were hauling stone ov.er- your 
projeet before you shut down? 
.A .. They hauled a short space, about 2,000 feet, over my 
project while I was getting ready to lay gravel and them 
they commenced in the spring the. same time I did, what-
ever date that was.. 
(.The witness stood a:side. )' 
By Mr. Sands :: That is ou:n cas~ .. 
page 134 ~ EVIDENCE FOR D.EFENDANTr 
WARWICK C. TI-IOMAS, 
being fi:rst duly swol"n, testified as follows :. 
DIRECT EXAMINATION .. 
By Mr. Tyler: 
Q .. State your namef 
A. Warwick 0. Thomas·. 
Q. What is your occupationf 
A. Office Engineer Department of Highways-. 
Q. Mr. Thomas, I ask you whether oF· not the specifications 
d'ated January 1, 1931, 'were amended on January I, 1932? 
A. Yes, sir. 
Q. They were~~ 
A. Yes, sir. 
Q. What instructions, if any, did you obtain from your su-
perior in connection with the changes of this book so that 
the contractors throughout Virginia would be appraised of 
the changes·? 
By Mr. Sands: If your Honor please, I object to what in-
strnctiO'ns his superior gave him. 
By the Court: Objection sustained. · 
By the Court: 
Q. Did you get out a modification or addition 
page 135 ~ to that book of instructions of 1931? 
A. Indirectly. I was given printed typewritten 
copies to l1ave printed and distributed, as well as inserted 
in the specifications. 
By Mr. Tyler: 
Q. Is this the copy in question? These are the additions, 
are they not? 
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A. Yes, sir. 
Note : The copy of additions is introduced, marked ''De-
fendant's Ex. A". 
By the Court: 
Q. Is that the same copy, or a like copy, that you attached 
to the book of specifications that you sent out, or did you 
send them out separately from the book f 
A. They were all printed at the 'same time. The loose leafs 
were sent to all contractors on the qualified list of contrac-
tors, sending them a letter at the same time. 
Q. I hand you a letter and ask you to identify that 7 
A. This letter was written by myself and signed by my 
superior, A. H. Pettigrew, Senior Assistant Engineer. 
By Counsel for Defendant: This letter has already been 
:filed as ''Defendant's Ex. 4 and read to the jury:) 
page 136 ~ Q. Can you state whether or not that letter was 
sent with the enclosures to Jim Frank? 
A. Yes, sir. 
Q. Do I understand after the errata sheet was printed 
separately-what did you do, after you distributed eopies 
in letters of that nature, with the balance of them? 
A. In case a contractor asked for several copies, or an en-
gineer came in for additional copies, we had them for them; 
or if contractors wrote in for affidavit forms 1, 2 and 3 we 
would enclose a copy to them. 
Q. The specifications is a public record up there; you 
never deny an inspection of them, or a chance to anyone to 
inspect them 1 
A. They are open to inspection at all time~. 
Q. I hand you "Defendant's Ex. No. 6" and ask you 
whether or not you wrote that letterf 
A. This is a form letter which I had gotten up and which 
has been used for some years, with the exception. of one or 
two paragraphs that have been changed at times and sent 
out with all contracts. 
Q. What contracts f 
A. In this particular case, Jim Frank, Clinchport, Va. 
Q. In that letter is a paragraph stating, "We are en-
closing copy of specifications and have forwarded 
page 137 ~ plans under separate cover". Can you state 
whether a copy of those specifications was so en-
closed~ 
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A. Yes, sir. 
Q .. The specifications enclosed were of what date 1 
A. I did not catch the question. 
Q. What specifications did you refer to in that letter f 
A. The Department of Highway specifications. 
By the Court: 
Q. Do you mean of 1931 or 1932Y 
A. They are 1931 specifications, both road and bridge, two 
specifications there. · 
Q. What is the date of that letter? 
A. Octo her 5, 1932. 
Q. Did you put in the errata sheet Y 
A. They were put in by the printing firm. . 
Q. ·Can you state whether or not a book exactly identical 
with this was enclosed with the letter Y 
A. Yes, sir. 
By Mr. Sands: Mr. Tyler, may I ask you a question? Do 
I understand you mean he sent an additional copy of this 
bookY · 
By Mr. Tyler : Mr. Sands, after a contractor gets a job; 
after the contract is accepted, a book like this is sent to. him 
before he starts on his contract. 
page 138 ~ By Mr. Tyler: . 
· Q. Did this particular man qualify, Mr. Jim 
Frank? 
A. Yes, he qualified at one time and we sent him one. Be-
fore that he had not qualified, but he qualified in the name 
of someone else, Frank & Stuart, I think. Frequently con-
tractors will change their names. 
Q. I ask yQn, Mr. Thomas, whether or not this letter, 
marked "Defendant's Ex. No. 5", ever came to your atten-
tion? 
A. Yes, I answered this letter at one time, ·''Ex. No. 5' '. 
Q. Do you recall having additional correspondence with 
that same man in August, 1932 Y 
A. With whom do vou mean' 
Q. With Mr. Frank.in August, 1932, in addition to the· let-
. ter you have in your handY 
A. Yes, sir. · 
Q. }tfr. Thomas, you stated a moment ago that you received 
a letter from 1\lr. Frank in May, 1932, to which you replied. 
I hand you a letter and ask you if that is your letter? 
A. Yes, I wrote that. 
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·Note: The letter is filed, marked "Defendant's Ex. B" 
~dreads as follows! 
page 139} 
~'Mr. Jim Frank, 
Clinch port, V a. 
Dear Sir: 
"'May 28, 1932. 
Replying to your letter of the 27:th this is to advise that 
it will not be necessary for you to fill out a financial state-
ment in your name if you do not intend to submit a bid in: 
your name. 
We have your statement properly filled out in the name 
of Frank & Stuart and all bids submitted should be submitted 
in this name or otherwise you will have to fill in a new state-
ment. 
Very truly yours, 
C. S. MULLEN, 
· Chief Engineer, 
By A. H. PETTIGREW, 
Heniore Asst. Engr. '' 
Q. Mr. Thomas, I ask you whether or not this letter was 
received by your office f 
By Mr. Sands: What do you mean by his office Y 
By Mr. Tyler: Whether that came to his office. 
By the Court: . 
Q. Did that letter come to your Department Y 
A. Yes, that letter was received by Mr. A. H. Pettigrew 
and was handed to me for answer. 
By Mr. Tyler: 
Q. Will you read that letter to the jury! 
''August 22, 1932. 
"Mr. A. H. Pettigrew, 
Senior Asst. Engr., Richmond, Va. 
Dear Sir: 
The partnership of Frank & Stuart, contractors has been · 
dissolved and we are no longer doing contracting business 
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and I wish to qualify to bid in my personal name" 
page 140 ~ as Jim Frank. The financial statement that was 
filed with you under the name of Frank & Stuart 
really is a true financial statement of Jim Frank since all the 
assets listed belong to me personally. 
I wish you would send me the necessary blanks for quali-· 
fying for bidding in my personal name and you can drop the 
name of Frank & Stuart from your list of contractors. 
Thanking you yery much for this favor, I am, 
Yours very truly, 
JIM FRANK.'' 
Note: The letter is filed, marked "Defendant's Ex. C''. 
Q. That letter requested the sending of certain blanks or 
forms to be executed by the contractor. What were your in-
structions as to the sending of the blanks to the contractors! ' 
If a contractor in August, 1932, would ask you for that af-
fidavit, or those blanks, exactly what would you send him T 
By the Court: Ask this witness what he did upon receipt 
of that letter with reference to those blanks. 
Q. What was done when the request was made f 
A. I would send him a regular form.. 
By 1\fr. Sands : 
Q. Did you say you would or did f 
A. I did; not only this contractor, but all contractors, af-
fidavits 1, 2 and 3 and all errata sheets would be attached 
to the specifications which you handed me awhile 
page 141 ~ ago. Up to this time, this is August, 1932, you 
were talking about. Jan nary--up to this time they 
had been inserted in the specifications. 
Q. The specifications, including the addition of 1932, were 
sent along with the specifications to the bidder T 
A. Yes, and we made a special policy on account of the 
errata sheet having been adopted. 
Q. The errata sheet had been adopted and your special at-
tention had been called to it in sending out the specifica-
tionsY 
A.· Yes, if there was any doubt we sent it out anyway, al-
though we thought they may have obtained one. 
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CROSS EXAMINATION. 
By Mr. Sands: . 
Q. What is your name f 
A. Warwick C. Thomas. 
Q. What position do you occupy with the Highway De-
partment? 
A. Senior Office Assistant Engineer. 
Q. J\{r. Pettigrew is Senior Assistant Engineer~ 
A. Yes, sir. 
Q. Who else in your. office 1 
A. One lady and one man. 
Q. Who were they 7 
page 142 }- A. Miss Lohr and 1vir. Townes. 
Q. Who signed the mail Y 
A. I signed most of it. . 
Q. Who put the stamps on the mail! 
A. It was sent to the mailing· room. 
Q. Who fixed up the bundles 1 
A. I did it, or assisted in seeing that all mail was put in 
the envelopes. Three or four years previous to that we had 
trouble and the contractors were not getting all the informa-
tion and right at that particular time we had a special en-
velope from Dlinois, so they would get all the information 
at once, the letter and all contents should be in there, and 
I checked it on every occasion possible to see that it was in. 
Q. You assumed that responsibility although you had two 
assistants? 
A. Well, we had one assistant. Townes only helped me 
in emergency. 
Q. How many letters of that kind would you get out in a 
month¥ 
A. Run into several hundred, but not all contracts, but all 
of them put together run into several hundred a month. 
Q. That data was handled exclusively by you, 
page 143 }- with the assistance of Mr. Townesi 
A. No, with the assistance of Miss Lohr. 
Q. I understood you to say you had a preferred list of 
men who had been contractors? 
A. Yes, sir. 
Q. Who ·had ever bid on or had had contracts? 
A. Yes, sir. · 
Q. How many were on that preferred list Y 
A. About 200. 
Q. That covered everybody who had contracts with the 
Highway Department? 
A. Yes, sir. 
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Q. Did I understand you to say this book here had been 
in existence since 19317 
.A. Yes, sir. 
Q. You got out your errata sheet in 1932, in March or April, 
1932! ' 
A. No, sir. 
Q. When¥ 
A. January 1, 1932. 
Q. It was printed January 1, 1932 f 
A. Yes, sir. 
Q. When was it mailed to the trade f 
.A. The latter part of January, l932. 
page 144 ~ Q. And it went to everybody on your list? 
A. Yes, along with a letter, along with two or 
three affidavits with reference to the financial statements, 
depending on whether or not we would accept a man on fu-
ture contracts. 
. Q. Along with that errata sheet you mailed to these two 
hundred people or more, you also had in there certain affi- · 
davits, a certain portion bearing on their financial standing 
as to whether they were acceptable, is that right Y 
A. Yes, sir. 
Q. Among those which you say were put out in January, 
1932, you are prepared to say, you mailed one to Jim Frank t 
A. Yes, sir. 
Q. You assisted in doing that Y 
A. Yes, sir. 
Q. Why should you remember Mr. Frank? 
A. We have a mimeogTaph sheet ·we run all these cards 
through. When an envelope sheet misses at all it goes 
through blank, then we put the form in there and put the 
address there. vV e check to see that none are missing. In 
sending these to Jim Frank, I knew most all the men we 
sent them to at the time. In addition to that, in my con-
tact with Mr. Frank I more or less in a way 
page 145 t fathered him, although he is older, I expect, than 
I am, because he was at a loss the most of the 
time and he came to me to advise him. 
Q. Because he came to yon for advice and because you 
mailed these out to the trade in January, 1932, you are cock-
sure you sent one to Jim Frank? 
A. I am not cocksure, but I sent them to everybody on 
the list. 
Q. You turned that over to the mailing clerks and they 
turned them over to the mailing department? 
A. The envelope you are talking about now is not the same 
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type of envelope yon are talking about then. The one that 
takes the contracts is a special envelope. 
Q. I w.ant to .ask you thi~, in those errata sheets when you 
were sendi~ them .out, did you send them out to men like 
Thurston.f 
A. No, not right aw.ay. I send them to the district en-
gineers and they send them to the resident engineers. 
Q. You send them to the district engineers and they send 
them to the resident engineers-was that yolll" custom Y 
A. Yes, sir. 
Q. You don't~ know whether Thurston ever got them or 
not, do you f 
A. No, sir. 
page 146} Q. Who prepared this errata sheet! 
A. It was prepared by my superior. 
Q. By Mr. Pettigrew! 
A. I could not state. 
Q. You don't know who your superior is Y 
.A. I have several superiors. 
Q. You don't know who compared these with the origina~ 
book of 1931? . 
A. I know several worked on this, probably four or five 
people. 
; Q. Who were they! 
A. I cannot say definitely. I give you what I surmise. 
Q. This was an unusual thing, was it not Y In other words, 
getting out addenda to your specifications, it was important, 
~vas it·nott 
A. Yes, sir. 
Q. Whom do you sunnise f 
A. I think Mr. ·Clark and ~Ir. Lemon, who was Construc-
tion Engineer at that time, and Mr. Mullen, Chief Engineer, 
·and 1\!Ir. Pitt, the engineer who surveys the plans, and Mr. 
Pettigrew. 
Q. In other words, you think all of them had a finger in 
the pie in maldng thos~ changes f 
l.l. Yes, str. . 
:page 147} Q. Did you see them before they went to the 
printer! 
A. Yes, sir. 
Q. Did you submit them to the printer? 
A. Yes, sir. 
Q. Did you read the proof when it came back from the 
printerY 
A. I assisted in reading it. 
Q. Who assisted you f 
A. Miss Whitaker at that time. 
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Q. Did you make the corrections and compare to see 
whether the agreed with the original book 7 
.A. I did not make a check with the book~ I made it with 
th.e typewritten copy given me. · 
Q. Look at Section 11, page 84 of the book of speci.fications, 
and I will ask you this : page 84 of the origj.nal book, sec-
tion 11 carries this.....-" Basis of Payment, (a), (b),, (c), (d)"' 
(e) reads: ''All gravel from local pits shall be placed as;· 
directed by the Engineer 'vithin the free haul of one-half. 
(%) mile haul, and an allowance of one (1) cent per cubie 
yard. per one hundred (100) feet will be made for overhaul in 
excess of one-half (lh) mile." I want to ask you to look at 
your errata sheet and see if you see any change or correc-
tion in paragraph 11 of sheet 4? 
page 148 ~ A. I see section 11, page 84 here twice. 
Q. What else do you see? 
.A. It says paragraph 3 and another section at page 84. 
Q. I am speaking of paragraph 4 on page 84? 
.A. I see paragraph 4d. 
Q:. But you do not see any amendment of paragraph (c) 
on page 84? 
. A. No, si:r;. 
Q. In other words, if there wa:s a mistake made here with-
out making any correction in paragraph ( c} you were not 
responsible for it, because you did not originate the original 
work! 
.A. No, sir. 
Q. You imagined this was correct as it came to you f 
A. I might be responsible for that; I would not like to 
say. My superior can say; I don't think, myself, I was re-
sponsible. 
Q. You cannot say in the typewritten matter that came 
to you there was any change in paragraph (c) Y 
A. No, sir. 
Q. How long have you known Jim Fra'Ilk 1 
A. I have known him eight or ten years. 
Q. He can hardly read or write, can he f 
A. I cannot say whether he can or not; I think 
page 149 ~ he can probably read a little bit. 
Q. What registration would you expect on this 
plaintiff or anybody else for this errata sheet to be sent out 
in this fashion Y 
A. I cannot say. 
Q. You had a letter I want to ask you something about. 
What I understood you to say 'vas that you not only sent 
Jim Frank one of these errata sheet in January, because he 
was on the preferred list, but you also sent him a copy when 
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he got his contract. This is the one I have reference to-
you say this was mailed out by the mailing· department-
this is ''Ex. No. 6''1 Who got that out? 
A. I got that out. 
Q. You have this all in printed form and you filled that 
outY 
A. Yes, sir. 
Q. You dictated what is put in there¥ 
A. No, not all of it. If there is something special I do; 
but the contract shows the total amount of the contract here 
and the stenographer copies that from that and put the other 
:figures in, and when it comes over to be signed I check it. 
Q. Did your office mail that out? 
A. Yes, sir. 
page 150} Q. And that went out with the letter! 
A. Yes, in the same letter. 
Q. You think that was mailed out to Jim Frank? 
A. Yes, in this isinglass envelope. That goes in a flat ' 
part and this goes in a separate part and this is folded so 
that shows through it. 
Q. That is in your patent~d envelope 7 
A. Not patented by the H1ghway Department, but by the 
Illinois firm. 
Q. If this booklet was supposed to be in the possession 
of everybody who had a contract, why was it necessary for 
you to encumber the n1ail to put in another copy in every 
contract? 
A. When a man gets a job we send him an additional one. 
The second one is sent for each additional job. If Jim Frank 
·had three jobs he would get three books. 
Q. This errata 'vould be pasted in the back of it? 
A. Yes, sir. 
Q. What is this new data you have here of special pro-
visions in typewritten form-do you recall any sheets chang-
ing the contract sheet? 
A. No ; that 'vas by the Department of Public Works in 
Washington. 
Q. There was no change in the errata sheets 
page 151 } in any of these sheets you sent to him-I am re-
ferring to "Plaintiff's Ex. No.1", the contract; 
in other words, in the special typewritten data calling at-
tention to the prices in the different provisions, you admit 
there was nothing inserted in there to call. their attention to 
the change in the specifications as mentioned in your speci-
fication of 1931; that is true, is it not? 
A. In the letter? Nothing in the contract or letter. 
Q. In other words, you did not, so far as you know, in 
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any way, shape or form call any special attention to the errata 
sheets in the original specifications, except you claim you 
.had an issue in January and another sheet in October! 
A. I don't think so; I don't know that I caught you. 
Q. I ask you whether or not at any time in 1932 or 1933 
a man who bid on a contract had any special attention called 
to the errata sheet? 
A. Yes ; I sent out a special letter, enclosing new finan-
cial statement and along· with that letter, not only furnished 
affidavits 1, 2 and 3, which is a financial statement, but in 
addition to that is a fonn called affid~vits 1, 2 and 3, call-
ing attention to whether a contractor belonged to an or-
ganization or not, and that went along with the errata sheet. 
Q. But, there was no special notation calling 
page 152 ~ attention to the errata sheets 7 
A. Yes, I just told you calling attention to af-
fidavits 1, 2 and 3. 
- Q. I understood you to say that was in January you sent 
out the errata sheets Y 
A. They came in in January; they went out probably the 
latter part of January, or first part of February. 
Q. Then you sent out another copy in March Y 
A. I don't think we sent out any in March. They were 
printed in January. When they first came in they were loose 
and later on they came in inserted in the book by the printer; 
so, really, there are two issues of them in a sense, some 
loose, to be followed right away, and the others as soon as 
they could be inserted in the books. 
Q. I understand you to state that you have no recollection 
or definite inforn1a.tion of ever having sent Jim Frank any 
letter bearing upon it, just the circularization of one or two 
items? 
A. I sent Mr. Frank one as to Frank & Stuart first. 
By the Court : · . 
Q. You said you received a letter from Frank saying he 
had dissolved partnership with the man with whom he was 
working and his financial statement was the same 
page 153 ~ as the one when he was in partnership with the 
manY 
A. Yes, sir. 
Q. And, in addition to that you sent him affidavits one, two 
and three with the errata sheets 7 
A. Yes, sir. 
Q. And that was the latter part of ~{arch, 1932 Y 
A. -r: es, sir. 
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(The witness stood aside.) 
Note: At this point the hearing of this case was adjo1;1rned 
until tomorrow, November 10, 1936, at 10 o'clock A. M. 
Note: The hearing was resumed at 10 o'clock A.- M., No-
vember 10, 1936. 
page 154 } MISS ROLLIE J. LOHR, 
another witness introduced on behalf of the de-
fendant, being first duly sworn, testified as follows: 
DIRECT EXAMINATION . 
.By Mr. Tyler: 
Q. Please state your name f 
A. Rollie J. Lohr. 
Q. 'Where are you employed? 
A. At the Department of Highways at Charlottesville, at 
the present time. · 
Q. How long have you been employed with the Department 
()f Highways? 
A. About fourteen vears. 
Q. Were you employed in the Richmond office in 1932 7 
A. I was. 
Q. Were you employed there in August, 1932 7 
A. I was there in August, 1932. 
Q. I will ask you to state whether or not you have seen 
this letter, which is filed as "Defendant's Ex. C"Y 
A. Yes, I did. -
Q. Will you read to the jury~ 
By Mr. Sands: May I interrupt and ask if that letter was 
not read yesterday. 
By the Court : It has been read before. 
page 155 } By the Court.: 
Q. Miss Lohr, you are acquainted with the con-
tents of that letter, are you notY 
A. Yes, sir. 
By Mr. Tyler: . · 
Q. Does that letter request that you send him certain blanks 
and information Y 
A. Yes, sir. 
Q. Are there any notations on that letter in pencil! 
A. Yes, I made a notation at the time. 
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Q. What notation Y 
A. ''Blanks sent Jim Frank 8-24-32, 1 ' signed with my ini-
tials, "R. J. L." 
Q. Is that your handwriting·! 
A. Yes, there seems to be some erasure on that, but that 
is my h~dwriting. 
Q. The information you sent Jim Frank at that time con-
sisted of what Y 
A. Well, it was the practice at that time to send Affidavits 
1, 2 and 3. - / 
Q. I ask yon whether or not these are the affidavits, or 
the forms of those affidavits' 
A. Yes, that is it. 
Note: The copy of form of affidavits is filed marked ''De'"" 
fendant 's Ex. D' '. 
page 156 ~ Q. Together with those affidavits what else was 
sent at that time¥ 
A. The errata sheet. 
Q. I ask you whether that is what you refer to ''Defend-
ant's Ex. A''Y 
-A. Yes, sir. , 
Q. That accompanied the blanks for the affidavits~ . 
A. Yes, sir. 
Q. And you say they were sent Y 
A. Yes, sir. 
CROSS EXA~IINATION. 
By Mr. Sands: 
Q. I want to ask you, Miss Lohr, whether you are the mail-
ing clerk over there f 
A. No, sir. 
Q. Who is? 
A. Mr. Robertson is the principal one. 
Q. I want to ask you, in this letter he'I'e (which I will have 
to read a portion from in order tQ explain), filed as ''De-
fendant's Ex. C", it states: ''Mr. A. H. Pettigrew, Senior 
Assistant Engineer, Richmond, Va. Dear Sir: The part-
nership of Frank & Stuart, contractors has been dissolved 
and we are no. longer doing contracting business and I wish 
· to qualify to bid in my personal name, as Jim 
page 157 ~ Frank. The financial statement that was filed 
with you under the name of Frank & Stuart 
really is a true financial statement of Jim Frank alone, since 
all the assets listed belong to me personally. I wish you 
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would send me the necessary blanks for qualifying for bid-
~ing in my personal name and you can drop the name of 
Frank & Stuart from your list of contractors. Thanking you 
very much for this favor, I am, &c.'' "Blanks sent Jim 
Frank 8-24-32,'' which you say is. your handwriting. Would 
you say you mailed them to Jim Frank? 
A. I would say I collected them and put them in an en-
velope. 
Q. Have you any personal recollection of what you did 
four years ago? 
.A. I can't say the individual case of Mr. Jim Frank, but it 
was the practice at that time to send them to men on the 
mailing list. 
Q. You base your statement of what you sent from your 
recollection of the practice at that time rather that your 
knowledge of what you did Y 
A. I would have to. 
Q. Let me ask you this, if you had previously mailed an 
errata sheet to Mr. Frank would you in practice 
page 158 } have included this Y · 
A. If it came in. 
Q~. If what came in? 
A. If the request came in. 
Q. If a request came in from Frank for a financial state-
ment would you have sent another errata sheet to him 1 
A. Yes, sir. · 
Q.. Then, how can you account for the fact, if no issue came 
up between Mr. Mullen and Mr. Trinlde as to whether Jim 
Frank ever received any errata sheet, that as a justification 
for that Mr. 1\Jiullen should haye written a letter not calling 
attention to this item, which is on the eve of the contract of 
August 22, 1932, but should have referred as a justification 
for that to his answer of ~fay 27, 1932, signed by Jim Frank, 
in reply to a general circularization when you promulgated 
that errata sheet; in other words, if it was 'customary for 
that to be sent out, on the question of whether Mr. Frank 
received this, 'vhy should J\{r. Mullen have referred to a let-
ter sent out March 28, 1932, instead of referring to the one 
immediately preceding the contract? 
A. I am not in a position to answer that. 
(The witness stood aside.) 
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page 159} ·C. S. 1\iULLEN, 
another witness introduced on behalf of the de-
fendant, being first. duly sworn, testified as follows~ 
DIRECT EXlliiNATION. 
By Mr. Tyler: 
Q. Please state your name T 
A. C. S. Mullen. 
Q. What position do you hold, if any, with the State f 
A. Chief Engineer of the Department of Highways. 
Q. How long have you been Chief Engineer, Mr. Mullenf 
A. I think since 1913. 
Q. Mr. Mullen, I hand you herewith a book entitled ''Vir-
ginia Department of Highways, Specifications, January 1, 
1931, and ask you to examine that book and state whether 
or not they were the general specifications in force as of the 
5th of October, 1932T . 
A. You mean all that is contained in this book T 
Q. Yes, all that is contained in that bookY 
A. Yes. 
Note: The book is filed, marked "Defendant's Ex. X". 
Q. Will you turn there to . the back of the book and see 
whether you find a portion labeled "Errata Sheet-January 
1, 1932, to be used with specifications January 1, 1931'' Y 
A. Yes. · 
Q. Will you state whether or not the amend-
page 160 ~ ments to the specifications contained in those 
errata sheets were properly adopted in the ordi-
nary course of business by the officials connected with the 
Department of Highways Y 
A. Yes, sir. 
Q. A change in the specifications is not unusual, is it? 
A. No, indeed. 
Q. A constant change, in other words Y 
A. Ordinarily, specifications are revised about every two 
years. We don't change the specifications. A.ny. change we 
wish to make in specific articles it is cove•·ed, as in this 
case, by errata sheets. 
By the Court: 
Q. When were those changes made in the specifications 
there? 
A. January 1, 1932. 
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:ay Mr. Tyler: 
Q. I will ask you to turn there to the Errata Sheet; Section 
11, page 84, paragraph 4D, and read it, please! 
A. "Section 11, page 84, paragraph 41), shall read as fol-
lows: 'No ov-erhaul will be allowed on gra.vel." 
Q. Mr. Mullen, turn to page 84, Section 4, paragraph d, 
;and read thal 
A. It reads: "(d) No overhaul will be allowed on gravel, 
<Other than that secured from local pits.'' 
Q. Will you read the immediate preceding paragraph, I 
think it is labeled (c) Y 
page 161 } A. It reads: '' (c) All gravel from local pits 
shall be placed as directed by the Engineer with-
in the free haul of one-half (1/2) mile. haul, and an allow-
ance of one (1) cent per cubic yard per one hundred feet 
will be made for overhaul in excess of one-half (1/2) mile.'' 
Q. What was the administrative construction of the errata 
·sheet, that portion of the errata sheet just read by you and 
this portion of the old specifications w~i.ch read-
By Mr. Sands (interposing): If your Honor please, I 
'Submit that is one of the issues here. 
By the Court: Yes, I think, Mr. Tyler, wh~re the Depart-
ment has placed a construction on a certain part of the con-
tract that has ruri for a reasonable length of time, then you 
·might invoke it. This errata sheet was adopted in January, 
1932, and t~is contract was entered into in October, 1932. 
I have to sustain the ·objection on that. That is one of the 
things in issue here. 
By Mr. Tyler: We note an exception. 
By Mr. Tyler: 
Q. Mr. Mullen, I a.sk you to define the term "local pit'' 
as contained in those specifications' 
A. They are pits designated by the engineer in the vicinity 
of the work along the roadside, or to one side of 
. page 162 ~ the road, but fields or pits where the contractor 
. is allowed to go in and get the material for sur-
facing the road. · 
Q. I will ask you whether or not the time 1imit set forth 
in this contract is regarded by the Department as important 
as any other portion thereof Y 
A. Yes. 
Q. Do the officials connected with the Department endeavor 
to see that the contracts are completed on time! 
A. Yes. 
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Q. Does anyone in the field have the authority to, change 
the specifications Y 
A. No. 
By Mr. Sands: If your Honor please, I object to that 
question .. 
By the Court: · Is that not a question of law. A contract 
cannot be- changed except by mutual consent, unless there is 
a reservation to that effect. 
CROSS EXAl\£INATION. 
By Mr. Sands: 
Q. Mr. Mullen, do you recollect having a conference on May 
14, 1935, with Mr. Trinkle and myself in your office in respect 
to the subject of the overhaul in here? 
A. Was that conference in Mr. Luffboro 's office, on the 
seventh floor T 
page 163 ~ Q. I don't remember the location, but it was 
the only conference I recall having had with you. 
A. I think it was on the seventh floor. You went to see 
Mr. Luffboro, I remember that conference. 
Q. Do you remember the question came· up there whether 
Mr. Trinkle did not lay before you the question that neither 
he or Frank had any knowledge of any character of any abro-
gation of the long-prevailing rule in reference to· the payment 
for overhaul and your stating that you were satisfied that 
Trinkle did have notice and you ·would look up the letter 
and furnish me such information as you had on the sub-
ject? 
A. I don't think I told you that, Mr. Sands. 
Q. Will you please state 'vhether or not thAt question was 
raised in Richmond as to whether or not be did have lrnowl-
edgef 
A. Mr. Trinkle did not have the contract with the State. 
I did not diseuss the question with 1\{r. Trinkle. 
Q. In other words, you took the position that Trinkle did 
not have any contract, but the discussion was with Mr. Frank; 
but you knew all during the course of this contract that · 
the contract had been sublet and Mr. Trinkle was doing the 
work? 
page 164 } A. I did not discuss the que8tion of the con-
tract. 
Q. You knew the contract had been sublet¥ 
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A. I said I did not discuss with lVIr. Trinkle the contract 
between Mr. Frank and the lligh,vay Department. 
Q. May I ask you whether or not you were appraised of 
the fact that Mr. Trinkle was interested in this matter and 
was claiming at this time that he 'vas entitled to such sum 
as was due to the contractor? 
By Mr. Gibson: I fail to gather the relevancy of that line· 
of questions. My understanding is you have switched from 
the contract to the. assignment of the Frank contract. 
By Mr. Sands: I take issue with Mr. Gibson as to the 
subject of switching. There never has been nny question as 
to these outstanding facts, that the contrnct was made 'vith 
Frank and he sublet it to Trinkle. 
By the Court: I don't see the line of examination. Mr. 
Mullen said he did not recognize any contract, but he was 
cognizant of the fact that Trinkle was cloi ng the work. 
By Mr. Sands: My question was whether or not in the 
conference with Trinkle the question did not come up as to 
his claim, or if not his claim, Mr. Frank's claim and whether 
under that he was not entitled to recover, because 
page 165 ~ errata sheets had been sent ·::o him and whether 
Mr. Mullen did not say, as a re~ult of that, he 
would send such information as he had on the subject, and 
whether he did not follow that up in ~he course of a few 
days by a letter, which I ask that he read and which I offer as 
an exhibit 'vith his testimony. 
By Mr. Gibson: Are you suing under the contract? 
By the Court : So far as the Highway Department is con-
cerned, Trinkle is suing really through his assignor. I sug-
gest, Mr. Sands, that you let Mr. 1\tiullen r~ad the letter. I 
suggest that.you withdraw the question and let Mr. Mullen 
read the letter. 
By Witness: The letter reads as follows: 
''Mr. Alex. H. Sands, 
American National Bank Building, 
Richmond, Virginia. 
Dear Sir: 
'• :•fay 14, 1935. 
Herewith copy ·of letter from Mr. Jim Frank, dated May 
27th, 1932, together with copy of letter sent out to all con-
tractors on our mailing list on March 28th, 1932. Mr. Frank's 
letter is an acknowledgment of having recei '7ed the letter of 
March 28th. 
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·_, 
In regard to a hearing before the Commission Mr. Shirley 
advises that he cannot consider a hearing for a sub-contrac-
tor. 
Yours very truly, 
C. S. MULLEN, . 
Chief Engineer.'' 
page 166 } Q. What is the letter which he encloses Y . 
A. It is a letter, headed "Frank & Stuart, 
Clinchport, Virginia, May 27, 1932", and reads as follows: 
"Mr. c.~ ·s.\ Mullen, Chief Engineer, 
Virginia Department of Highways, 
Richmond, Virginia. 
Dear Sir: 
Your letter in regard to filing of financial statement with 
the Department of Highways received. 
On March 28th I received two of these statements from 
your Department one for myself as an individual and an-
other for Frank and Stu~rt as a partnership ... J am ndw 
doing contracting business. under the name of Frank and 
Stuart instead of Jim Fr~nk an_d only filled in the . state-
ment sent to us as partnership and returned same to your 
office. · · · · 
However, if you desire that I file. a statement personally 
I will· be more than glad to do so. · 
Pleas.e. advise me by return mail if the statement· filled 
in by Frank and Stuart will be sufficient for us to bid on 
future lettings. We do all biddi.ng on road contracts under 
the name of Frank & Stuart and I do not bid as an indi-
vidual ~.t the present time. Thanking you to advise me by 
return mail if this is !1-~~. t~a ~ is n~~essary. 
Yours very truly, 
JIM FRANK.'' 
'• 
Q. May I ask you, Mr. Mullen~·whetlier a few days previous 
to May 14, 1935, Mr. Trinkle and ~yself were not in confer-
ence with you in respect to whether .. or not Trinkle was :en-
titled to an overhaul as a matter of' course under this· old 
section and whether or not in· that· confere~ee, ·at which you, 
Trinkle and myself were present, the question ·did not come 
up as to whether Jim Frank had notice of the errata sheet, 
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and, if that is so, whether or not this letter was 
:page 167 } not written as an evidence of the··-fact that you 
relied upon that as proof of the fact that Frank 
had ·such knowledge of the errata sheets Y 
.A. I told you at that conference that ~Ir. Frank had been 
:sent the errata sheets. My letter of May 14, 1935, confirms 
that, and I sent Mr.. Frank's acknowledgment of having re-
ceived the letter I refe1·red to in the conversation. 
Note: The letter of May 14, 1935, is filed, marked "Plain-
tiff's Ex. No. 14" and the letter of May 27, 1982, is filed, 
marked "Plaintiff's Ex. No. 15". 
Q. Mr. Mullen, look at the letter from Mr. Frank to you 
.and state whether or not there was any acknowledgme~t of 
.any receipt of an errata sheet in that letter? 
By the Court: He has read it; the jury kn~~s -~hat it 
:states. 
(The witness stood aside.) 
I ·page 168 } H. G. SHIRLEY, 
another witness introduced on behalf of the de-
fendant, being first duly sworn, testified as \'follows: 
DIRECT EXAMINATION . 
. By Mr. Tyler: 
Q. Mr. Shirley, what position do you hold with the State 
Highway Department? · -. . 
A. State Highway Commissioner. 
Q. As such are you the . Chairman of the Highway Com-
missiont 
A. Yes. 
Q. I' ask you whether or not you signed that contract Y 
A. I did. · ·· 
Q. Was that contract let to the contractor in the usual 
manner! 
A. Yes.· 
Q. Was it by bidding? 
· A. By asking· for bids and let to the low bidder. 
· Q. Have you got the bids that were submitted on that 
project? 
A. ·I have a copy of them. 
·By Mr. Sands: If your Honor please, I submit that the 
129 S.upreme Court of Appeals of Virginia 
other bids would not be relevant testimony on this subject .. 
By the Court: I do not see it. One of the parties testi-
fied that he was the low bidder. 
page 169 ~ By Mr. Gibson: We ought to be able to show 
what his bid was. 
By the Court: Yes, if then~ is any statement in there 
about overhaul it is relevant. 
Note: The bid is filed, marked "Defendant"s Ex. #E". 
By Mr. Tyler : 
Q. What did Mr. Frank bid on gravel, Mr. Shirley¥ 
By .Mr. Sands: I submit the contract is complete as to 
the rights betwoon the parties. 
Q. Mr. Shirley, I ask you whether or not that contract 
which you have just identified was ever changed after it was 
executed? 
A. No. 
Q. It was nott · 
A. No. 
Q. After execution of that contract did Jim Frank appear 
before your Commission and request that any change be 
madef 
A. Not to my knowledge. 
Q. Mr. Shirley, yon are an engineer, are you notf 
A. Yes. 
Q. How long would it take a contractor with a reasonable 
amount of equipment to lay 4,400 yards of gravel with an 
approximate ha.ul of three miles¥ 
page 170 r By Mr. Sands : If your Honor please, I under-
stood that there was no contest about that; that 
assuming that Mr. Frank was entitled to it, it was fixed. 
We had a stipulation in writing as to the 1·ate and amount. 
By the Court: There was a stipulation between counsel 
on yesterday as to that. 
By Mr. Tyler: This has nothing to do with overhauL 
By the Court: Then, is it relevant Y 
By Mr. Gibson: There was a claim for penalty. 
By the Court : I think we will save time to go ahead. 
Q. How long would it take a contractor with a reasonable 
amount of equipment to 'lay 4,400 yards of gravel with an 
approximate haUl of three miles Y 
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By the Court: I think you should have the weather ques-
tion and all other conditions in a hypothetical question of that 
kind. 
Q. How long would it take a contractor with a reasonable 
amount of equipment to lay 4,400 yards of gravel with an 
approximate haul of three miles during good weather 1 
By Mr. Sands: I object for the reasons stated. 
By the Court: The objection is sustained. 
By Mr. Tyler : We except to your Honor's ruling on the 
ground it is relevant. • 
By the Court: I am sustaining the objection to the ques-
tion propounded because I don't think it is a 
page 171 ~ proper question the way it is framed. -
By Mr. Tyler: 
Q. Mr. Shirley, how long would it take a contractor with a 
reasonable amount of equipment to place 21,000 yards of 
excavation T 
By Mr. Sands: I don't think that is proper. The con-
tract provides ho'v many yards should be laid. 
By the Court: Mr. Tyler, ·there is no question here about 
the. date in which the contract was to be completed; there 
is no question about the fact the contractor failed to com-
plete it in the time specified; there is no question about the 
Highway Department imposing· a penalty for his failure to 
complete it in the time specified and a penalty was imposed. 
and the claim.s is the Highway Department was ·partly re-
sponsible for it. The burden is on the plaintiff to show why 
he did not complete it in the time specified; the burden is 
on him to show that the Highway Department 'vas partly 
responsible for it. ' 
By Mr. Gibson: Mr. Shirley was asked about other bids 
on that project and I understood your Honor to let that 
que8tion in. Ordinarily it may or may not have 
page 172 ~ been pertinent. In the letter !fr. Frank wrote to 
!fcClevy he is calling attention to his loss and 
asking him to take into consideration the payment of an 
additional amount. They take that question up and refuse 
to allow it. Now, I think the Highway Department has 
the right to show the reason for their refusal and the grounds 
for their refusal may or may not be based on the fact that 
other contractors had bid a less amount. If they had bid 
more for it and he had lost and they were asking the High-
way Commission for an additional amount because of his 
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loss and because of the fa.ct that he had not got a reasonable 
amount, they may have taken that into consideration and 
allowed him an additional amount; but when he is claim-
ing, as he did in his letter, an additional amount of 30 cents 
and the Commission goes to their files and find the bids for 
similar work, I think it is a proper question. 
By the Court: I don't see it. This is a question of the 
contract these people are suing on. 
By Mr. Gibson: We will ask that we can put his reply in 
the record to the question as to the bid of other contractors 
for the supply of gravel on that road, out of the presence 
of the jury. · 
By the Court: I will let that in the record. 
(The witness stood aside.) 
· page 173 ~ By Mr. Gibson : We would like to ask Mr. Frank 
a question. · 
By the Court : All right. 
JIM .FRA~K, 
recalled by Counsel for Defendant, testified as follows: 
By Mr. Gibson: 
Q. Mr. Frank, did you know that this errata sheet cutting 
out overhaul was in the specifications? 
A. No,. I did not see it if it was in there. 
Q. Do you recall having a conversation with Mr. McClevy 
last Monday at Gate City? 
A. Yes, sir. 
Q. Did he not ask you whether or not you knew that you 
were not entitled to overhaul T 
A. Like I said on yesterday, that was on the project, not 
off the job. . · 
Q. How did you get that Y 
A. What I meant by that, I told Mr. McClevy no overhaul 
would be allowed on the job. 
Q. Where did you find that out Y 
A. It is on the plans and on the books they stated no over-
haul would be allowed on the job, but this haul was entirely 
off the project. · 
Q. Where did you get that information from Y 
A. What do you mean? 
. Q. About where the overhaul was allowed and 
page 17 4 } where the overhaul was not allowed Y 
A. Well, when we bid we go around and look 
over those projects. The plans show from a station to a sta-
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tion, say from station 65 or station 75 to station 00. That is 
the end of the job. That is why I was bidding on the job, not 
.on anything else but the job. . 
Q. But you found. that out from the plans and specifications 
·did you not, the book 7 · 
A. The book, yes. 
Q. A book was sent you,· was it not 7 
A. Yes. . 
Q. Who sent it to you 7 
A. I got one from the State. Mr. Mullen, I believe, sent 
lt to me, but I don't know. I get one very once in a while 
from the State Highway Department. · 
Q. You got one when you entered into this contract, did you 
-not? 
A. Yes. 
Q. Did it come along with the contract 7 
A. No, I believe the book came a little before the contract, 
·or a little after it; anyway I got it. 
Q. You got it! 
A. Yes. 
Q. Did you not tell Mr. McClevy last night the same thing, 
that you knew no overhaul would be allowed! 
-page 175 ~ A. No overhaul allowed on the job we were 
working on. 
Q. And that is the job Mr. Trinkle is suing on, is it not! 
A. He is suip.g on the job, but I understand this question 
Is about a haul two and a half miles off of the project. 
Q. Did you turn over the contract to Mr. Trinkle? 
A. Yes. 
Q. Did you turn over the specifications to Mr. Trinkle! 
A. I believe I did ; I don't recollect, but I believe I did, 
io carry thP. job on out. 
Q. Do you remember having a conversation with Mr. Mc-
Clevy at Marion some time while the job was going on, or 
after it was finished, in which Mr. Frank Warren was present, 
ln which you told him you knew you were not entitled to any 
-overhaul? 
A. I cannot recollect that. 
Q. Do you remember having a conversation about overhaul? 
A. The conversation I had with Mr. McClevy, like I told him 
-a few days ago, was the same thing, that I knew no overhaul 
would be allowed on the project, on the job we were working 
on. . 
Q. When you wrote the letter of December 1, 1932, asking 
Mr. McClevy to see if he could not get 30 cents additional, 
did you claim then you were entitled to it? 
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A .. I 'vrote to Mr. McClevy to increase the price 
page 176 ~ 30 cents above the original cost, which made 8() 
cents per cubic yard, instead of 50 cents; that is. 
what I meant, after I found out the gravel was taken two and 
a half or three miles away from the job. 
Q. Your request was for him to try to induce the Highway 
Commission to make that allowance to you, was it not,. in addi-
·tion to the 50 cents that was paid youf 
.A. Yes. 
Q. They refused to do it, did they not y· 
A. I never heard. Yes, I believe I got a letter· from Mr .. 
McClevy about that. 
Q. Did not they write you a letter in which they stated 
the price was estimated at 50 cents a cubic yard and they 
paid you on that estimation Y 
A. They got the final estimate sheet, but did not say any-
thing about that, that I know of. 
Q. How many of the estimates did you g.et, Mr. Frank? 
A. I could not remember now. I could not say; might have! 
been five or six, or four or five; I could not say. 
By Mr. S'ands: I thought it was understood yesterday that. 
all the estimates came through Frank, including the final esti-
mater 
By Mr. Gibson: I want to show the number of estimates 
he received. 
page 177} Note: It is admitted that he received these esti-
mates and that he was paid according to these esti-
mates. 
Note: The estimates and checks paying said estimat€s are 
filed, marked "Defendant's Ex. FH. 
By Mr. Tyler: Y 01:1r Honor, I would like to make photo-
static copies of those estimates and checks and file the photo-
static copi-es and return the originals to the files. 
By the Court: All right. 
(The witness stood aside.) 
, .. 
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page 178 ~ M. T. THURSTON, 
another witness introduced on behalf ·of the De-
fendant, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Tyler: 
Q. Please state your name. 
A. M. T. Thurston. 
Q. What is your occupation f 
A. Resident Engineer of the Virginia Highway Department. 
Q. Are you familiar with this project under consideration, 
in which Jim Frank contracted to build that road in Russell 
CountyY · 
.A. Yes. 
Q. Taking up that first item with "Exhibit No. 1" in the 
account filed with the notice of motion, I wish you would 
exam~ne item No. 1 and tell me whether or not any portion 
of that item was for expense of removing old structures on 
the right of way, and, if so, how much Y 
.A. Yes. 
Q. What portion of that, Mr. Thurston; how much of it has 
been paid ·and how much of it was for the removal of struc-
tures on the right of way Y 
By the Court: Is not that in the original notice of motion Y 
By Mr. Tyle-r: We want to combat it and show 
page 179 } it is not properly payable. 
By the Court : Call his attention to the notice 
of motion and ask the question. 
Q. Do you see a portion there, Mr. Thurston, under the 
heading ''Head Walls''? 
A. Yes. 
Q. How much does it amount toY 
A. I could not tell you. 
Q. Does it not amount to $11.59? · 
A. $11.59 is all I see. 
Q. Do the specifications cover that 1 
A. The specifications cover the removal of any exist.ing 
structures within the limits of the project shall be removed by 
the contractor at his own expense. 
By Mr. Gibson: Could not that be covered by instructions 
to the jury? 
By the Court: Yes. 
126 Supreme Court of .Appeals of Virginia. 
By Mr. Tyler: 
Q. The specifications contain this provision: Page 13, Sec. 
4, paragraph 6.-' 'Removal and Disposal of Structures, Ma-
terials and Obstructions.-Unless otherwise provided the con-
tractor shall remove at his expense any existing structure or 
part of structure which interferes in any 'vay with the new 
construction. All structures, materials, and relics 
page 180 ~ found on the work and not especially reserved in 
the plans or specifications shall be the property 
of the State, to be disposed of in the confines of the right of 
way as the Engineer shall direct.'' Is that correct, Mr. 
ThurstonY 
A. Yes. 
Q. Taking up th~ balance of that item, what was that 
charged for? 
A. The $11.59? 
Q. No, the difference between the $75 and the $11.59 Y 
A. I think that was for the removal of the structure. 
By l\tir. Sands: I am, possibly, willing· to enter into any 
stipulation, Mr. Tyler, as to these items. For example, as to 
that $75, how much of it is due, and if not, why not Y 
By Mr. Sands: You deduct $52 for what, for how longf 
A. The expiration of this project. 
By Mr. Tyler: 
Q. State whether or not the $52 was allowed for the pro-
tection of traffic Y 
A. No. 
Q. Not allowed in "Exhibit 1" for what reason Y 
A. The contract provides that the contractor shall main-
tain traffic. 
page 181 ~ Q. Take Item No. ·2, what is that for? 
By the Court : There is no proof as to that by the plaintiff 
and I will cut all that out. 
By Mr. Sands : I ask the omnibus question whether or not 
it shows the amount due Y 
By the Court: You have to show it by the preponderance 
of the evidence. · 
By Mr. Sands : It was based on a specific account. 
By the Court: They have filed a counter-affidavit, so the 
burden rests on you. 
By 1\{r. Gibson : There was no affidavit. The grounds of 
defense were filed. 
By the Court: We will have to take that up in instructions, 
1\Ir. Gibson. Go ahead with your case, Mr. Tyler. 
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:By Mr. Tyler: 
Q. Taking up "Exhibit No.2", the plaintiff stated in his tes-
timony that he had done some overburden work, are you 
familiar with the pits that were used in this job, Mr. Thurston Y 
. A. Yes. · 
Q. Was there any overburden or stripping necessary from 
those pits before yon could get to the gravelY , 
A. None whatever. 
Q. Did you ever allow any force account for that stripping? 
A. No ; there was none. 
page 182 r Q. The balance of that item over and above the 
charge for overburden amounts to $76.70. What 
was that for? 
A. That was disallowed, because that was considered as 
maintaining traffic. 
Q. Taking up Item No. 3, $1,300, of which the plaintiff 
was paid $920 t 
By lVIr. Sands: We admit $920 credit paid on that. 
Q. I ask you whether the progress on the job was satisfac-
tory, Mr. Thurston! 
A. It was very unsatisfactory. 
Q. I hand you a copy of a. letter dated November 3, 1932, 
signed by yourself, and ask. you to read that? 
A. It reads as follows: 




''November 3, 1932. 
There is considerable criticism coming from the Richmond 
'Office, due to the fact that on a number of the contract jobs, 
the percentage of work complete is far behind the percentage 
'Of time, which means that the progress is not satisfactory 
with regard to the time limit. 
On your particular project shown above, to date you do not 
have any crushed stone, reinforcing steel or even a concre.te 
mixer to do your concrete work with, which of course will 
throw your work considerable behind. 
I wish you would please give these matters your immediate 
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attention so that this project can proceed in the 
page 183 } regular manner~ 
Yours very truly, 
Cy-Mr. W. W. McClevy, 
Dist. Engineer, 
Mr. J. P. Stover,. 
Inspector, 
Mr. John 'rrinkle, 
Contractor .. ' ' 
M. T. THURSTON, 
Resident Engineer .. '" 
Note·: The letter is :filed, marked "Defendant1s Ex. G'"'. 
Q. I ask you to read this letter T 
.A .. It reads as follows : 
"Route 110 F-661-CB-2. 




November 21, 1932. 
In checking up your monthly estimate, find that the work 
on the above project is considerably behind schedule. To date 
60% of the time is up and only 39% of the work has been 
completed, which is entirely out of reason and must be brought 
up to schedule during the coming month, or you will run be-
yond the date scheduled for completion, or December 19, 1932. 
Wish you would take immediate steps to get the work on 
this project in full swing during this month, .so that your at-
tention will not have to be called to this matter again. 
Yours very truly, 
Cy-Mr. W. W. McCievy, 
District Engineer, 
Mr. John Trinkle, 
Contractor.'' 
M. T. THURSTON, 
Resident Engineer.'' 
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Note.-The letter is filed, marked "Defendant's Ex. H". 
Q. What date was that job completed? 
A. It is accepted May 19, 1933. 
Q. Read that letter Y 
page 184 } A. It reads as follows : 
''Route 110, F-661-CB-2. 




December 21st, 1932. 
There are quite a few complaints coming to t~is office re-
garding the condition of the road which you are riow grading 
between Hansonville and Flat Rock. 
This road is very rough, and is rutted out so deep, that 
in many instances it is practically impassible for traffic to 
travel safely, without causing considerable damage to cars. 
As you know the tobacco season is open at Abingdon, and 
this is the only outlet for the farmers of Russell County to 
get their products to the market, and also that we have a 
surfacing job at the far end of this project and due to the lo-
cation of the gravel pit, it is necessary that these contractors 
haul over your work, which is very unsatisfactory to all con-
cerned, unless this particular section of road is kept in a 
reasonable fair condition. 
Wish you would please take immediate steps to get. this 
piece of road shaped up, as you realize that your contract 
states that you must maintain traffic over this project, and 
·wish to advise that this clause must be fulfilled. 
Yours very truly, 
Cy-Mr. W. W. McClevy, 
Dist. Engineer, 
Mr. John Trinkle, 
Sub-Contractor, 
Mr. J. P. Stover, 
Inspector.'' 
M. T. THURSTON, 
Resident Engineer. 
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Note: The letter is filed, marked "Defendant's Ex. I". 
page 185 ~ 
work! 
Q. Do you recall, Mr. Thurston, what time the 
contractors on the adjoining project began their 
A. No, I don't recall; some time in November, I think. 
Q. Taking up Item No.4, which is another small item, here 
described as material left on the project, there is an item there 
of approximately $63, is that correct? 
.A. That is correct. 
Q. Do you know ~hether or not that item was ever paid T 
.A. That item we· took off the material left on the project 
and paid for. ' . 
By the Court: If it is paid, Mr. Sands, strike it out. 
By Mr. Sands: Yes, it has been paid; paid by check of 
January 4, 1935. I think it is material, your Honor, to show 
when it was paid. It was paid on January 4, 1935, and we ad-
mit its payment as of that date. 
Note: The check of January 4, 1935, for $61.54, is filed, with 
accompanying statement, marked "Defendant's Ex. J". 
Q. Taking up the balance of Item No.4, approximately $48, 
what is that chargeable toY 
A. He says ''Cost of hauling material from Station 671 back 
to Station 653.50 for purpose of building approach and rais-
ing fill on adjoining project for which we had no 
page 186 ~ contract". That item was disallowed. 
- Q. Was it necessary to build any approach on 
the south end of the project Y 
A. No. 
Q. It was not 1 
A. No. 
Q. Did you authorize the payment of that by force account Y 
A. No. 
Q. Did the contractor, before he did the work, notify you 
he was going to make claim for itY 
A. No. 
Q. Going to Item No. 5, which is the same item of balance 
of overhaul, I ask you first, did you take the respective bid-
ders to the project and show them the soil field from which 
gravel could be procured? 
.A. I did. 
Q. If so, who was present? 
A. Mr. R. H. Bolling and Mr. Jim Frank. 
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"Q. Did the question of allowance for overhaul come up at 
:that timeJ 
A. I heard nothing about ·any overhaul at that time. If 
:so, it was covered by the ~contract in any event. 
Q. Was there any indication that gravel could be found 
within the confines of the project! 
·page 187 } A. None whatever. 
Q. Did the contractors, the respective bidders, 
that were pr:esent refuse to go to look at the gravel pits 7 
· A. They refused to go to one. . 
Q. Which was that! 
A. That was located on secondary route No. 57, what they 
-call Green Valley Church. 
Q. Did they see the others? 
A. Yes. 
By the Court: 
Q. Was that on the Tignor farm Y 
A. Yes. 
By Mr. Tyler. 
Q. That was the one that was used! 
A. Yes, adjoining farm. 
By Mr. Sands: 
Q. Adjoing farm to the secondary roufe7 
A. No,. where we got the material from Route 57, did not 
use any part of that. It was secure<f from the Tignor farm 
and part from the Miles Gibson farm. They were adjoining 
farms. 
By Mr. Tyler: 
A. Did you ever tell Mr. St. Martin that you had never 
heard of the errata sheet attached to the speci-
-page 188 } fications? 
A. No. 
Q. Did you ever say in his presence that the allowance 
for overhaul had not been eliminated? 
A. No. 
Q. You knew that clause allowance for overhaul had been 
~lim.inated from the specifications, did yon not, in October, 
1932? 
A. Yes. 
By Mr. Sands: Don .,t ask the witness leading questions. 
~Q. Did you ever tell Mr. McClevy, the District Engineer, 
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that you had ·shown the contractors the pits before the project 
was let! 
By Mr. Sands: I object to the question as to what he told 
Mr .. McClevy .. 
By the Court: Objection sustained. All that is in evi-
dence. It is admitted by Mr. Frank that he saw the pit. 
Q. Did yon show Mr. J. P. Stover,. the inspecto-r, when he 
arrived on the job where th~t pit would be? 
A. I showed him the first day he arrived. 
. Q. Do you remember what time he arrived Y 
A. It seems to me it was October 14th. 
Q. Were there any suitable pits closer to the 
page 189 ~ project than those that were used Y 
A. No.. . 
Q. Some mention was made of a pit nearer to the project,. 
which pit was thatY · 
A. Green Valley Church f 
Q. Yes, Green Valley Church Y 
.A. Repeat the question. 
Q. Some mention was made of a pit near Green Valley 
church. I ask you whether that pit had been examined and 
whether it was satisfactory? 
A. Yes, it was satisfactory and had been previously used .. 
Q. Why did you not use it Y 
A. Because it was a longer haul than the one used. 
By the Court : 
Q. Was the Tignor pit the nearest pit to this project y· 
A. Yes, it was. 
By Mr. Tyler: . 
Q. Did you agree with Mr. Jim Frank to allow him pay-
ment for this overhaul Y 
By Mr. Sands: I submit, your Honor, that is a leading 
question and I will have to object to it. 
By the Court: Mr. Tyler, this gentleman here,as a resident 
engineer has no right to vary the terms of the con-
page 190} tract. No subordinate can vary or change the 
terms of the contract. 
By Mr. Tyler: 
Q. :Mr. Thurston, can you recall when the grading of this 
project was completed Y 
A. It was completed about Christmas time. 
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Q. Do you recall about what time the gravel was first laid? 
A. I ca~'t recall; I know it was in the spring some time. 
Q. From the first of December, approximately the 5th, on 
to March, approximately the lOth, did Jim Frank ever make 
any request to you for the allowance of overhaul Y 
By Mr. Sands: If your Honor please, I submit that the 
question is improper. It is leading in form and there is no 
foundation for it. 
By the Court: That is primarily rebutting what the wit-
ness said. 
A. No, sir. 
Q. He did not 7 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Sands: 
Q. Mr. Thurston, taking up these minor propositions here, 
I understand that this item $52, you would sug-
page 191 } gest deducting from the first item here of $75, and 
that that was due to the cost of maintenance .of 
traffic? 
A. Cost of maintenance of traffic and the removal of the 
head walls and other pipe lines. 
1 Q. In reference to the subject of the maintenance of traffic, 
that $52, what period of tiiil:e would that run all the way from 
the beginning of the contract in October to May 19th T 
A. Yes, that was what tl1e contract called for, the mainte-
nance of traffic from the start of the project until it was com-
pleted. 
Q. A question has been raised as to the tremendous hauling 
of material on to your other project, which was brought out, 
that a number of trucks passed daily over tl1is project in ques-
tion here-was that ordinary or extraordinary traffic Y 
A. Well, that was work being done on an adjoining project. 
Q. That was done on an adjoining projectol 
A. Yes. 
Q. As a rule when you assume the obligation to maintain 
traffic or keep a. road so traffic moves, if you are subjected 
to extraordinary traffic on that account, do you consider that 
a proper amount of burden to be placed on the 
page 192 ~ contractor, if he has no knowledge to that effect? 
A. I think thev have to maintain all traffic that 
passes over there during construction. . 
Q. Mr. Trinkle has testified here and also it is referred to 
• 
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that that expense alone amounted to a cost of 53 days, due 
to the State having gravel hauled over the project, 153 days 
total, and. the expense of that hauling alone affected him over 
$500, do. you think his estimate of the extraordinary amount 
of traffic 'vould have amounted to thatY Is the charge of $500, 
under the conditions existing, excessive? 
A. That is pretty hard to answer. 
Q. It would certainly be an additional burden of so much, 
but as to the amount in dollars and cents. you cannot tellY 
A .. No .... 
Q. As to the general construction of this road was it not 
expected to be cleaned and graded up and then graveled with 
a top dressing, and that embraced the contract as.-awardedY 
A. Surfaced and graveled. 
Q. What was the sub-base there, 'vas it clayY 
A. Clay and rock. 
page 193 ~ Q. Then, your gravel you get, whether two or 
three miles, or closer, wherever you get it, is a 
combination of loam and gravel? · 
. A. Soil and gravel. 
Q. I want to ask you whether it be ~ot true that that was 
an unusually hard winter for the construction of gravel roads; 
in other words, did you not have from almost early in Decem-
ber until late, possibly, in the spring a great deal .of wet 
weatherY 
A. We did. 
Q. The Ninth District is frequently more rugged than our • 
temperature, bnt. that was an unusually bad winterY 
A. Unusually .bad winter. 
Q. Is it not true not only with regard to this contract, but 1 
the contract of: R. H. Bolling, that you did agree· afterwards 
to suspend operations from practically Christmas until early 
in MarchY. 
A. That request has to come from the contractor. 
Q. But, in reality, was not the loblolly·,of mud and so on 
o so bad that the work could not he carried· on and you did 
not expect that it could be for some period of timeT 
A. Yes, we would .not allow him to put it down. 
Q. And you took him off the job f 
.A. Yes. 
page 194 ~ Q. Is it not a fact that the $900 you admitted 
on there as a deduction was because you knew he 
could not get on the ground 7 
A. Yes, that is true. 
Q. That was what the allowance was for? 
A. Yes, sir. 
Q. But that did not include the extraordinary burden of 
I 
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:having those trucks cutting through there-so far as you know, 
that was for the weather conditions Y 
A. Yes. 
Q. I noticed here yesterday the introduction of a letter 
.in which Trinkle made a recommendation which you heartily 
approved of, and ~hich you :r;ecommended him to present to 
Mr. McClevy, and which Mr. McClevy heartily approved, pos-
sibly early in January, the proposition being that he would 
furnish large, crushed stone, &c., carried here in "Plaintiff's 
Ex. 14'', a letter to Mr .. McClevy, signed by Jim Frank, Con-
tractor. I ask if that did not have your recommendation and 
was forwarded by you to Richmond as a desirable thing to do Y 
A. My recollection is that I think I recommended it. 
Q. Did you or not get a copy of this letter from the Highway 
Department refusing to recommend it and saying it was for 
gravel and let it be gravelY 
page 195 }- A. That the contract was let for gravel and it 
would have to be such. · 
Q. Would not in your judgment that substitution, if it had 
been made, have saved substantially the overburden of the 
'vear and tear of this extraordinary hauling of the adjoining 
contract to a great extent? 
By Mr. Gibson: We object. 
By the Court: I don't see the relevancy. That was not the 
·contract. If he wanted stone he should have suggested it first 
:and the Highway Department might have adopted it; but 
they have the right to stand on the contract. . . 
By Mr. Sands : I submit for your· reconsideration this, 
that it was not in the contract that this additional hauling of 
all these trucks should be ·added to the original burden and 
by reason of that they interjected other consequences and 
they would have to be paid for it. 
By the Court: No; that can be considered in .the instruc-
tions. 
Q. Mr. Thurston, I want to ask you ho'v long have you been 
employed by the Highway Department? . 
A. I have been with .the Highway Department eleven years 
·and five mon:ths~ 
Q. I want to ask you as to whether or not dur-
J>age 196 ~ ing that whole·period of time this provision found 
on page 84 of your Specifications, "Defendant's 
Ex: X'', has not prevailed Y I read from page ·84 of this 
exhibit: ''Basis of Payment.-( a) The contractor will be 
paid by the cubic yard of 'gravel measured on the road after 
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compacting, which shall include the cost of shaping and finish-
ing roadbed and shoulders. (b) All stripping of overburden 
will be paid for at the unit price for regular excavation~ 
shown in the proposal. Clearing and grubbing of gravel pits 
will be paid for at the unit price for clearing and grubbing 
shown in the proposal.'' You did not in this instance allow 
Mr. Trinkle,. or Mr. Frank, for stripping? 
A .. No, there was no stripping. He was paid for prospect-
ing. 
Q. And the gravel was already open? 
A. There was no overburden on the project .. 
Q. From the time you went with the Highway Department 
until this errata sheet, which is now found in the back of 
this book, was adopted January 1, 1932, ~tate whether or· 
not this provision had been universally carried in the pro-
visions: (c) All gravel from local pits shall be placed as 
· directed by the Engineer within the free haul 
page 197 t of one-half ( lf2) mile haul, and an allowance of 
one (1) cent per cubic yard per one hundred 
(.100) feet will be made for overhaul in excess of one-half 
(lh.) mile"f _ 
A. To January 1, 1932. 
Q. During the whole time you had been with the Commis-
sion, so far as you know, that provision had been unchanged t 
:A. Yes .. 
Q. Do you recollect, Mr. Thurston, as to whether you ever 
received one of those errata sheets Y 
A. Yes, I received several of them. 
Q. Will you please state as to when you first received the 
errata sheet which was promulgated to the trade, or those 
on the preferred list, as of March 8, 19327 
A. That is pretty hard to say. I think it 'vas in April I 
received it. 
Q. You think you received a copy in April f 
A. Yes. 
Q. Please state whether previous to this controversy which 
arose between Frank and yourself with respect to the over-
haul which was brought to your attention in this letter of 
Mr. Frank's to you of November 21, 1932 ("Plaintiff's Ex. 
2"), whether up to that time you had ever had any 
page 198 ~ issue made, or the n1atter had been in any wise 
brought to your attention as to the subject of 
basis for overhaul by any contractor~ 
A. ·No. 
Q. In other words, this letter which you received from Jim 
Frank, dated November 21, 1932, addressed to you, was the 
first intimation you had of it' 
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A. Yes, as to any change. 
Q. This letter of November 21, 1932, states: "I told you 
I was bidding on this work and if I was low bidder on this 
project I didn't want you to take me off the project to get 
this gravel, but if you did have to get the gravel off the proj-
ect that I would haul same and put it· down at thirty cents 
per cubic yard more than the price bid on my project. I would 
appreciate your looking after this gravel pit at once and let 
me know where you expect to get this gravel and if I have 
to go off the project after the gravel to arrange with the 
State for the extra price for hauling same.'' When yon re-
ceived that letter did you take that matter up with Mr. Mc-
ClevyY 
By Mr. Tyler: J\iy understanding was just now your 
Honor sustained Mr. Sands' objection when I asked }ffr. 
Thurston whether he ever made any contract, 
page 199 ~ and this is the same thing. 
By Mr . .Sands : 
Q. The question I asked you 'vas whether when Mr. Frank 
called your attention to this ·fact that he would expect this 
additional compensation and asked you to arrange with the 
State for the compensation for the additional hauling whether 
you brought that to the attentio·n of the Commission at that 
time? 
A. I am confident that I did. 
Q. You did not, however, reply to Jim Frank's letter and 
tell him that, did you? 
A. I could not tell you ·without referring to something. 
Q. Have you any reference to itY 
A. I have a note here that Mr. Frank wrote Mr. J\1:cClevy 
on December 1, 1932, asking him to arrange for extra price 
for hauling this gravel, saying he had to have 30 cents per 
cubic yard extra. That 'vas on December 1, 1932. 
Q. Look at this letter, which I hand you, dated December 
1, 1932, "Defendant's Ex. 1 ", and state whether that letter 
has anything to say about thirty cents a yard extra~ 
A. What was the question? 
Q. I understood you, reading from your notes, 
page 200 ~ to say that your understanding was that he wrote 
a letter to Mr. McClevy as of December 1, 1932, 
in which he had mentioned the subject that he was entitled 
to an additional compensation of 30 cents per cubic yard Y 
A. He said he requested it. 
Q. I ask you whether or not the letter, which . you ap-
parently referred to, which is a letter of December l, 1932, 
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"Defendant's Ex. No. 1'', has any reference to the subject 
of 30 cents more per cubic yard Y 
A. He is requesting it there. 
Q. When you received this letter from Mr. Frank of Np-
vember 21, 1932, did you get in communication with Mr. Mc-
Clevy1 · 
A. I don't understand that. 
Q. What. I want to find out is, when he made this request 
on November 21, 1932, that it was his understanding that he 
was to receive the additional overhaul and asked you these 
two things, first as to the location of the pit, then as to the 
additional amount he should receive for his overhaul, I ask 
you whether you took that up with your superior. You said 
you imagined you did, but you have no letter written to Mc-
Clevy about that, have you? 
A. Not that I recall. You go back to a file of 
page 201 ~ four years ag·o and it is difficult to remember 
every letter written. 
Q. Can you tell the court and the gentlemen of the jury 
when that Tignor g-ravel pit was secured? 
A. We had the pits opened up when Mr. Stover came up 
on the project. I think it was a bout October 14th. 
Q. Had you hauled to any other project out of the Tignor 
pit except this one Y • 
A. That pit had been opened and some of it had been used 
for the surfacing of the old road between Hansonville and 
Lebanon. 
Q. How many years t 
A. I don't know; it was before I went there. 
Q. When did the State :Highway Commission make any 
agreement with the Tignors to buy that gravel-I want to 
know when you made negotiations with the Tignors to buy 
that pit? 
A. There is a soil agreement as to that. 
Q. Are you prepared to say that it was before or after 
this letter of December 29th (Plaintiff's Ex. #9) from Mr. 
McClevy to ~Ir. Frank, which reads as follows: "In refer-
ence to your letter of December 26th in regard to gravel on 
the above project. 1\fy understanding is that Mr. Thurston 
ha~ told Mr. Trinkle where he will get the gravel. 
page 202 ~ If there is any question in his mind as to whe.re 
he is to get this gravel take it up with Mr. Thurs-
ton, Resident Engineer. I have already written you once 
about this gravel and I fail to see why it is necessary to write 
you the second time.'' Can you state as to whether or not 
you had agreed with Tignor that you were to get the gravel 
as of that timet 
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· A. Yes, we had made arrangements to get gravel there, but 
it seems we had a little trouble with them about the price 
.Per cubic yard. As well as I remember, the property was 
in his wife's name and there was some trouble. 
Q. You cannot state the actual date of that agreement, 
but are you prepared to say 'vhen you first took up with Tig-
"Dor as to whether you were to get gravel there or not f 
A. I said something to him, I suppose, about a week before 
.M.r. Stover ~arne on the job, because he allowed us to dig test 
holes to see about the gravel. Naturally, if he was not in-
.terested in selling the gravel he would not hav:e allowed us 
-to take tests on the ground. 
Q. When you made the contract with Frank 
:page 203 } you did not know where you would get the gravel 
from, did you? 
.A. We knew where the gravel had come from before that 
time and knew we would have no trouble in getting gravel, 
·because it had already been opened up. 
Q. When was the first time that you learned that the ffigh-
·way Depa.rtment was not supposed to pay for overhaul y· 
A. When I had received that errata sheet. 
Q. That was the first time Y 
A. Yes. 
Q. In other words, you say you had received those errata 
·sheets as early as April preceding? 
~Y~. . 
Q. Then, do you deny the statement that was made on the 
·stand here yesterday by Mr. St. Martin to the effect that 
\vhen he was employed to ~ettle up this contract between 
'Trinkle and you and Mr. McClevy that you told him that 
you did not "know there was any errata sheet bearing on 
this? 
By Mr. Gibson: Did not your Honor rule out the ques-
·tion about what ~Ir. Thurston told Mr. McClevy? 
By the Court: I am under the impression I did, but I will 
allow him. to ans,ver this question. 
Q. Ho,v long have you known Mr. St. Ma1:tin Y 
A. I l1ave known Mr. St. Martin about five 
page 204 } years. 
Q. Do you recollect that during April or May, 
1.932, he came to you and told you he was acting for Mr. 
·Trinkle or Mr. Frank to check up to try to adjust the dif-
ference between them and your department with respect to 
ihis gravel? 
A. I never saw Mr. St. :Martin in May, 1932. 
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Q. 1933-the contract was let in 1932-but when this mat-
ter was._being closed up don't you recall that Mr. St. Mar-
tin eame out there and was employed by Trinkle or Frank 
to settle up this matter t 
A. That is true. 
Q. Don't you recollect that the question was taken up. with 
you about the amount of money due and did not Mr. St .. 
Martin come to you and vou went with him to the Tignor 
p~! . 
A. I recall Mr. St. Martin being there and maybe we went 
to the pit. · 
Q. If Mr. St. Martin says you went. to the pit you have the-
con:fide•nce that you went the:r;e! 
A. I guess I went there; I could not swear to it .. 
By Mr. Gibson: I object to this witness being asked as tOt. 
whether he believes some other witness. 
By the Court: Of course, that is not proper. 
Q. Did .St. Martin come to you and did you in company 
with him go to the pitt · 
page 205 ~ A. I don't recall. I know Mr. St. Martin came 
there to finish up the job and I guess I went over 
quite a bit of the work with him. 
Q. How far was that pit from the projectY 
A. I think about 2.65 miles. 
Q. If you went to that pit, why should you have gone to 
that pit on that occasion if that pit had already been opened; 
what was your purpose in going there unless it was to be 
able to ascertain the subject of the gravel and the amount 
of overhaul Y 
By the Court: 
Q. If you went to that pit, do you know why you went 
there? 
A. We may have gone there to see what condition it was 
left in. The contractor is supposed to leave it in good shape. 
Q. Do you know of any other reason why you should have 
gone thereY 
A. No. 
By Mr. Sands : 
Q. You are at Lebanon, are you not? 
A. Yes. 
Q. Do you recollect that Mr. St. "Afartin came there a~ that 
time and told you he had gone to see McClevy and McClevy 
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told him no overhaul would be allowed on that 
page 206 ~ job because the errata sheet had cut it out, and 
when he said that that you said to him, ''My copy 
does not show any errata sheet", and you turned to a copy 
of your book at that time and also turned to your secretary 
to ask her whether or not that was true, that there was no 
errata sheet in there bearing on the contract. The question 
is whether or not that transaction took place as testified to 
by Mr. St. MartinY 
A. Not to my knowledge. 
Q. Do you deny that that did take place? 
By the Court: He cannot deny it if he does not know ·any-
thing about it. 
Q. It is a question of recollection-Mr. St. Martin said it 
took place; have you any recollection of it Y 
A. No, I have no recollection of his being there. There is 
no record to substantiate it and I just cannot remember all 
these little things he is asking about in 1932 or 1933. 
Q. In other words, you just don't remember Y 
A. I have no recollection of it. 
Q., In this letter of November 21, 1932, from Mr. Jim Frank 
to you he stated: "I told you I was bidding on this work 
and if I was low bidder on this project I did not want you to 
take me off the project to get this gravel, but if you did have 
to get the gravel off the project that I would haul 
page 207 }- same and put it down at thirty cents per cubic 
yard more than the price bid on my project.'' Do 
you recollect having made that statement to Jim FrankY 
A. That I made any statement to Jim Frank? . 
Q. Yes, Frank writes you-you said you went over the job 
with him~ 
A. Yes, that is right. 
Q. He says : ''I told you I was bidding on this work and 
if I was low bidder on this project I did not want you to take 
me off the project to get this gravel, but if you did have to 
get the gravel off the project that I would haul the same 
and put it down at thirty cents per cubic yard more than the 
price bid on my project." Do you remember that Y 
A. I don't remember his saying that and, in fact, if he 
did I could not change anything·; I had no right to say. 
whether he would get 40 cents or 80 cents overhaul. I have 
no right to change any part of the contract. 
Q. But you do not recall ~is telling you that? 
A. No. 
Q. You don't recall 'vhat you did when you received this 
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letter from Frank that it was always his understanding that 
he was to get overhaul t· You don't recollect writing to Mc-
Clevy any letter about it? 
page 208 ~ A. I don't recall it. 
Q. Mr. Mullen states in a letter here in which 
he writes to Bandy & Son-
By Counsel for Defendant (interposing) : We object to 
the introduction of this letter. Mr. Mullen was here. It is 
a routine letter. 
By the :Court: Go ahead, Mr. Sands. 
Q. Mr. Mullen on October 23, 1933, in writing to Bandy & 
Son (''Plaintiff's .Ex. # 12 '') in respect to these items and 
the overhaul gives his reason to Mr .. Trinkle, or Mr. Frank, 
and their attorneys for not allowing their "Ex. 5" states: 
., 'Exhibit 5 is based on an oversight on the part of the con-
tractor in reading the specifications, because reference to the 
errata sheet, attached to the specifications 001 which the con-
tractor bid, will show that section 11, page 84, paragraph 4D 
has been changed to read 'No overhaul will be allowed on 
gravel'.'' Did you ever hear that reason given as the reason 
for their not being allowed the overhaul? 
A.. I have no knowledge of it. , 
By Mr. Gibson: I object to that. 
By the Court: I sustain the objection. 
page 209 ~ Q. Will you please state to the gentlemen of 
the jury when was the first time your attention 
was ever called to the section on this errata sheet. · 
A. I told those circumstances. 
By the Court: 
Q. Did you read that errata sheet when you got itY 
A. Yes. 
By the Court: Go ahead;'he says in March or April Y 
A. April, I said. 
(The witness stood aside.) 
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page 210 ~ ~ANK WARRE~, 
a witness introduced on behalf of the defendant, 
being first duly sworn, testified as follows~ 
DIRECT EXA1YIINATION. 
By Mr. Tyler: 
Q. State your name! 
A. Frank Warren. 
Q. What is your occupation? 
A. Engineer. 
Q. Mr. Warren, did you hear Mr. Jim Frank admit to Mr. 
McClevy in a conversation that took place at Marion, Va., 
that he, Jim Franlr, knew that the contract for this project 
did not provide for allowance for overhaul? 
A. Yes, sir. 
By Mr. Sands: If your Honor please, I move that that 
question be stricken out because I think it ought to be based 
·on the foundation of what the witness said. 
By the Court: Yes; he ought to giye the date, where the 
conversation took place and who was present. Lay your 
foundation for it, 1\{r. Tyler. Ask him if he was present on 
:such and such an occasion and who was present and what was 
the conversation. 
page 211 ~ Q. Mr. Warre·n, were you present when a con-
versation took place between Mr. McClevy and 
Mr. Frank in reference to the allowance for overhaul on this 
project-the conversation took place at Marion in the spring 
-of 1933? 
A. Yes, I was present at that time. 
Q. Do you remember what was said during the conversa-
tion? 
By Mr. Sands: If your Honor please, he cannot ask what 
was said. He has to relate what was said. 
By the Court: Mr. Tyler, I would suggest that you state: 
It has been stated at Marion on such and such a date this 
conversation took place; is that true or not. 
Bv Mr. Gibson: 
·Q. Mr. ·warren, did you and ,Jim Frank and Mr. McClevy 
meet at Marion, Smyth County, Va., some time in the Spring 
of 1933? 
A. Yes, sir. 
Q. Was there a conversation between Mr. McClevy and 
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Mr. Frank as to the question of overhaul on this Hansonville 
project! r 
A. Yes, sir. 
Q. Did Mr. MeClevy ask ]J!r. Frank whether or not he 
claimed overhaul on that project, or whether he knew there 
was no overhaul on that project? 
page 212 r A. I don't believe I understand that exactly. 
Q. Did Mr. McClevy ask 1\tir. Frank whether he 
lmew th3:t he was not entitled to pay for ov:erhaul on this 
Hanson ville project Y 
A. Yes, Mr. McClevy told him there would be no overhaul 
on this project. 
Q. What did he say then f 
A. He said that he knew there was to- be no overhaul. 
CROSS EXAMINATION. 
By Mr. Sands: 
Q. Mr. Warren, when was thisf 
A. It was some time in 1932 or 1933; I would not be posi-
tive about the dates. 
Q. What were you doing over there Y 
A. I was inspector on the job at Sugar Grove. 
Q. For the Highway Department t 
A. Yes, sir. 
Q. Are you working for the Highway Department now Y 
A. Yes, sir. 
Q. When were you summoned to appear in this caseY 
A. I was notified last Saturday, I believe. 
Q. Previous to that when were you questioned as to this 
incident? 
A. I had not before. 
page 213 ~ Q. And, this took place either in 1932 or 1933 f 
A. That is right. 
Q. I understand you to tell the gentlemen of the jury that 
Frank stated what about the overhaul t 
A. That he knew that there was to be no overhaul. 
Q. I understood you to say that McClevy first said to him 
there would be no overhaul on this contract? . 
A. Yes, that was what Mr. l\ticClevy told him. 
Q. And Frank said, "I know it"? . 
A. I don't know whether he said, ''I know it'', or not; but 
he said he knew there would be no overhaul on the job. 
Q. Do you know whether the job had been completed at 
that time1 
A. No, I do not. 
Q. The date fixed or sug·gested by Majo.r Gibson in exam-
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ining you was in the spring of 1933. You are not prepared 
to say whether it was in 1932 or 1933 Y • _ 
A. ·No. I could not do that. 
Q. What was Frank doing over at Marion Y 
A. I don't know what he was doing. We saw him on the 
street. I don't know what he was doing in Marion. 
Q. And had that conversation there? 
A. Yes. 
Q. Why .did that make such an impression that 
page 214 } you remember it for three years 7 
.A. I don't know wp.y it did~ but I remember it. 
Q. Did Frank not say that he understood that there would 
no overhaul if on the project~ that he knew that? Can you 
understand Frank when he is talkin,g Y 
A. Yes, I think so. 
Q. Do you remember that there w.as .an argument with him 
.as to the question of whether there would be overhaul allowed 
if off the project 7 
A. No, sir. 
Q. Why should he turn to Frank and say there would be 
no overhaul on the project? 
A. They were talking about the job at Hansonville at the 
time and that conversation came up while Mr. 1\!lcClevy and 
Mr. Frank were talking. 
Q. Had they previously been allowing overhaul up to that 
time? 
A. I could not say as to that. I had not been in that branch 
of the service. 
Q. When did you first receive this errata sheet? 
A. I was not in that department; I was. in the survey de-
partment. 
Q. You don't know what led up to that conversation Y 
A. No, sir. 
page 215} Q. Did 1\ir. McClevy communicate ·with you on 
Saturday of last week? · 
A. No, sir. 
Q. How did this proposition originate¥ Did you get a let-
ter from Mr. McClevy? 
A. I received a telephone message from Mr. Myers about 
it. Mr. McClevy did write me last week asking me to come 
here. 
Q. Who is Mr. 1\{yers Y 
A. In charge of the Survey Department. 
Q. Did he write you Y . 
A. He wrote me and I called him up yesterday morning. 
Q. Have you the letter he wrote you? 
A. I have not it with me. 
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Q. Did that letter contain an inquiry as to whether or not 
you heard that conversation Y · 
A. No. You can get a copy down at the· office. 
Q. Who was the first person that brought it to your atten-
tion that there was an issue as to whether or not Frank 
should receive compensation for overhaul, or whether or not 
in connection with that that Frank said in 1933 he would 
not get compensation for overhaul? Did they call you up 
and ask you whether you had heard such a conversation Y 
A. Yes, Mr. ~fyers called me and asked me if 
page 216 ~ I remembered the conversation between Mr. Mc-
Clevy and Frank. 
Q. How long did that conversation last7 
A. I could not say. 
Q. Talking on the street corner? 
A. Yes, we were on the street. Mr. MeCleyy's ear was 
parked there. We were near his car. 
Q. And, you just accidentally run against Frank Y 
A. As well as I remember. 
Q. If the errata sheets were out and if McClevy knew, or 
thought there would be no compensation for overhaul, why 
should he have mentioned that subject to Frank right out of 
the blue sky Y 
A. I don't know. Q. McClevy opened up the subject with Frank and said 
there was no overhaul on that contract, according to your 
recollection f 
A. As well as I remember, yes; I would not say for sure .. 
(The witness stood aside.) 
page 217 ~ J. P. STOVER, ·' 
another witness introduced on behalf of the de-
fendant, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Tyler: Q. State your name? 
A. J.P. Stover. 
Q. What position do you hold? 
A. Inspector. Q. Were you inspector on this Hansonville job for which 
Jim Frank was the contractor Y 
A. Yes, sir. 
Q. Did Mr. Thurston sho'v you the grayel pits as soon as 
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you arriv:ed, the gravel pits that were to be used on that 
projectY 
A. Yes, sir. 
·Q. Do you recall about the time you arrived there? 
.A. On October 14, 1932. 
·Q. Have you any record of that! 
.A. Of my arrival on the j.obY 
·Q. Yes! 
A. Yes, sir .. 
•Q. Where is the record 1 
.A. It is in the diary. 
page 2~8} By Mr. Sands: I don't care about the diary. 
October 14, 1932, is sufficient for me. 
By the Court: There is no dispute ·about the date. Go 
.ahead, gentlemen. 
Q. Mr .. stover, I hand you here a copy of these exhibits 
which were filed with the petition, and will ask you first 
to consider ''Ex. No. 1'' and state whether or not any por-
tion of the item $11.59- · 
By Mr. Sands (interposing): Is not all that cumulative·, 
Mr. Tyler? 
By Mr. Tyler: Do you admit that, Mr. Sands? 
By Mr. Sands: No; I ask whether or JlOt one or two wit-
nesses have not testified to that Y 
By the Court: You are entitled to it, Mr. Tyler. Go 
ahead. 
Q. State whether or not any portion of the item was in-
~urred by the contractor for the cost of removing certain 
-structures from the right-of-wayt 
By Mr. Sands: I am perfectly willing to admit that this 
witness would testify to exactly what the preceding witness 
did testify· as to that item. 
Q. Was any portion of that item there (Item No. 1) ex-
pense incurred for the maintenance of traffict 
A. I would think so. 
Q. Passing on to ''Ex. No. 2' ', you were fa-
page 219} miliar with the gravel pits from which the gravel 
was used for this project, were you not Y 
A. Yes, sir. 
Q. In fact, that was one of your chief duties, to inspeet 
the gravel used? 
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.A. Yes,. sir. 
Q. State whether or not in getting that gravel out any re ... 
moval of overburden was necessaryY 
A. There was no overburden on top, but there were clay 
pockets that had to be moved in o.rder to get to the other 
~ravel in behind in the pit .. 
Q. The plaintiff has not testified here as to that item at 
all. Your impression, then, is that that charge was for the 
pockets rather than removing the overburden Y 
A. Yes, sir. 
· Q. I ask you, ~1:r. Stover, whether the plaintiff, o.r the con-
tractor here, Jim Frank, ever asked you to allow him addi-
tional cost for that overburden while on that project Y 
A. I don't recall it. 
Q. Did he eyer ask you to measu.re the overburden f 
A. I can't recall that he did. 
Q. He never put you on notice that he was going to do the: 
work and charge the State? 
page 220 ~ Q. According to the specifications, when a con-
tractor is ordered to do work outside of the con-
tract is not it true ther.e has· to be a w:ritten order for the 
extra work? 
A. Yes, any extra work there has to be a written order 
for it. 
Q. Do not the specifications also provide that in the event 
the contractor is asked to do work by the engineer, or any 
official of the Highway· Department, and the contractor feels 
that he is not supposed to do this work that he before go-
ing into the work must put the Commission or the High-
way Department on notice, is not that correct Y 
A. I would think so. 
·,Q. That is the usual practice, is it not t 
A. Yes, that is the usual practice. 
Q. Before the contractor did this work alleged in Item No. 
2 ·was there any such notice given you? 
A. No, sir. 
Q. No complaint whatever was made¥ 
A. Not that I recall. 
Q. The balance of that item, amounting to $76, was spent 
for the maintenance of traffic, was it not? Look there and sec~ 
in ".Ex. 2"Y 
A. I don't recall just the dates of this. I have 
page 221 ~ no record of my own of this work, because we 
· never keep a record of cost of maintenance of 
traffic. 
\ Q. Why? 
A. Because they are not supposed to be paid for it. That 
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is for the contractor. They are ·supposed to maintain the 
traffic. We keep no record of that. 
Q. That maintenance includes hauling the gravel over the 
other projects Y 
A. It is for traffic. 
By the Court: 
Q. Do you know whether the project which adjoined the 
project under consideration was in operation at this time Y 
A. It was the latter part of the job. They started Novem-
ber 29th. 
By Mr. Tyler: 
Q. ·That November 29th was some twenty days before tnis 
contract we have under consideration should have been com-
pleted, is that right? 
A. Yes, it was supposed to be completed December 19th. 
Q. Taking up "Ex. #3", you state that the adjoining con-
tractors started work on November 29th, and you found your 
information from the diary Y 
A. Y~s, sir. . 
. Q. You were inspector on that job as well as 
page 222 }- this Hansonville job, were you notY 
A. Yes, sir. 
Q. What time did the grading of this Hansonville job endY 
A. The. rough grading was completed some time in the win~ 
ter, in December; I don't recall the exact date. 
Q. What time did the laying of gravel commence Y 
A. On March 6, 1933. 
Q. That record is taken from your diary? 
A. Yes, sir. 
Q. Your diary shows the weather conditions, does it not Y 
A. Yes, sir. 
Q. I will ask you how many hours t~is contractor, Jim 
Frank, was delayed on account of the weather between the 
time he executed the contract, the 5th of October, to De-
cember 19th, the day on which he should have completed itY 
A. I will have to count them up. These were taken from 
my diary. 
Q. Read them into the record~ 
By Mr. Sands: I will agree that you shall file during the 
course of the . evening the weather conditions, if you choose, 
or read from it. 
A.· Approximately 150 hours. 
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Nate-Memorandum of ''Time Lost Due to bad weather 
conditions'' filed as "Defts. Ex. # Y'' LDB. · 
page 223 ~ A. I guess· so. 
Q. A working day constitutes 10 hoursf 
A. Yes, sir. 
Q. This contractor, Jim Frank, lost fifteen days on ac-
count of bad weather between those dates I mentioned t 
A. Yes, according to the record. 
Q. Mr . .Stover, I ask you in that connection was there any 
question-did you call the contractor's attention to hiR lack 
of progress on that job¥ 
A. Yes, it was called a number of times; I don't recall the 
dates. 
Q. Did you ever request the c.ontractor to speed the job 
up, to get the thing done Y 
A. I think I did; yes, I am almost sure I did. 
Q. Did Mr. Trinkle, Jim Frank's superintendent, stay on 
the job every dayt 
A. Not every day. 
Q. Was he on there most of the time¥ 
.A. He was on there quite a good bit of the time; I cannot 
say he was there all the time. 
By Mr. Tyler: The question I wish to ask, your Honor, 
is the same one I wished to propound to Mr. Shirley-how 
long it would take the contractor under reasonable conditions 
and equipment to complete a certain number of 
page 224 ~ yards. 
By the Court: Suppose yon propound the 
question; I will rule on it. 
Q. I ask you, 1\'lr. Stover, ho'v long would it take the con-
tractor, with a reasonable amount of equipment, to have 
graded that particular road there, the grade at which Jim 
Frank and Trinkle were to do it-how long would it have 
taken! 
A. 1 cannot answer that question. 
Q. You don't know? . 
A. No, sir. · 
Q. Did the contractor eyer ask you to shut the job down 1 
A. I can't recall that they did. . 
Q. You have no authority to let the contractor shut downY 
A. I do not. . 
Q. Did Mr. ~1cClevy, acting through you, speaking for Mr. 
1\fcClevy or Mr. Thurston, did you ever authorize the shutting 
down of the job? 
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.A. No, sir. 
By the Court: Mr. Tyler, Mr. Thurston testified that the 
Department would not let the contractor work during a cer-
tain time on account of weather conditions. 
Q. Taking up "Ex. No. 4", $110, for material left on the 
job, it has been testified that a portion of that 
page 225 } item, amounting- to $110, was for some material, 
is that correct? 
A. Yes, it was for material, pipe and stone. 
Q. And that has been paid 1 
A. That has been paid. 
Q. The balance of that item, amounting to some forty-odd 
dollars, was it or not spent by the contractor for the main-
tenance of traffic 1 · 
A. I could not say. I had no record of what he spent for 
maintenance. 
By Mr. Sands: We had that marked $110 spent for main-
tenance. 
By Mr. Tyler: Well, we will eliminate that. 
By the Court: That is eliminated. 
Q. ''Ex. 5,'' item for balance of overhaul. Did you at 
any time ever hear Mr. Thurston agree to pay Frank for 
.additional overhaul? 
By Mr. Sands: I have to object to the form of the ques-
tion, your Honor; it is leading. 
By the Court: Objection sustained. If you are going to 
contradict anybody, you have to lay the foundation for it, 
Mr. Tyler. 
Bv the Court: 
~ Q. Did you ever hear Mr. Trinkle or Mr. 
page 226} Frank assert any claim against the Highway De-
partment for hauling that two and half or three 
milesf 
A. I could not recall that. 
I 
By Mr. Tyler: 
. Q. Do you know when the change in the 1931 specifica-
tions went into effect to eliminate that overhaul? 
A. I was informed by Mr. Thurston and Mr. McClevy 
that there would be no overhaul and I never kept any record 
of overhaul. 
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Q. Were you ev.er requested by the contractor to keep a 
record of- that overhaul T 
A. I cannot recall that I was. . 
Q. He never put you on notice that he was going to make 
that claim? 
-.By Mr. Sands: I object to that. 
~y the Court: Objection sustained. 
Q. Did the contractor, Jim Frank, take the necessary steps 
acco~9ing to the specifications to put the Commonwealth on 
notice that he was going to make claim for this overhaul be-
fore the gravel was laid Y 
By the Court: He has answered that question. He said 
he never heard of any such thing. 
CROSS EXA1YIINATION. 
By Mr. Sands: 
Q. Mr. Stover, you were supposed to come on 
page 227 } the job pretty near the time the job started, were 
you not; that was your custom Y 
A. Yes, sir. 
Q. This contract was awarded on October 8th, as shown 
by the exhibit, and you got there about the 14thY 
A. Yes, sir. 
Q. Mr. Stover, you have spoken about the subject of the 
errata sheets ; did you ev:er have any errata sheets in your 
bookY 
A. I cannot recall it now. I have not got my old book. 
Q. But you don't recall Y 
A. No, sir. 
Q. You have no recollection of whether that ever reached 
you or notY 
A. No, I could not say. 
Q. In reference to the question asked you a few minutes 
ago by the Judge as to whether or not you had heard any of 
these gentlemen say anything about this overhaul, I want to 
ask you this, to refresh your memory, do you recollect when 
you and Thurston went out on the ground with Trinkle to 
inspect the location of the gravel. pits, you remember there 
was some prospecting done, was there not Y _ 
A. Yes, quite a bit. 
page 228 ~ Q. In other words, they had not. decided ex-
actly where the gravel would be taken from, so 
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you were engaged probably several days in locating the 
gravel, is that correct Y 
A. No, we were trying to find a closer gravel pit. 
Q. How many days were you with Mr. Trinkle and Mr. 
Thurston in that connection 7 · 
A. I could not say the number of days. I know we were 
looking at a number of pits over the country. 
Q. That would embrace half a dozen or· more pits 7 
A. Yes, maybe more. 
Q. But you don't know how many days you were engaged 
in it? 
A. No, sir. 
· Q. Are you prepared to say the gravel pit had been lo-
cated before December 26th; in other words, are you posi-
tive, or do you know anything about this : in a letter of De-
cember 26th, 1932, addressed to ~Ir. McClevy from Mr. Jim 
Frank, he says: "Dear· Sir: J\ir. Trinkle told me that he 
had finished the grading on project F-661-cb-2, Hansonville, 
several days ago and is ready to start putting ' down the 
gravel as soon as the mud in the roadbed gets into a working 
. condition and he ·asked to please be notified by 
page 229 } letter as to where he will get the gravel.'' In 
. ·other words are you prepared to say whether the 
location of that gravel pit was ever agreed upon before De-
cember 26, 1932? 
A. When I first came on the job there was a gravel pit 
known as the Tignor pit and Mr. Thurston showed me the 
first or second day after I came on the job where the pit was; 
he drove me up there and showed me the pit. 
Note : The letter of December 26_, 1932, is :filed, marked 
"Plaintiff's Ex.· No. 16". 
Q. was it a month or more after that before you and 
Thurston and Trinkle went out on this prospecting trip 7 
A. I cannot say ; I have the record. somewhere. 
Q. I will ask you to look that up. But you are not pre-
pared to say whether that gravel pit was selected before De-
cember 26, 1932 Y 
_A. It was my understanding that w,as the pit, the only one 
we knew at the time. · 
Q. When you all prospected you did not decide on anything 
else, but came back to the Tig"Dor farm Y 
A. How is that 7 
Q. I want to ask you if you had not. decided on. the Tignor 
.. 
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pit and therefore there was some agreement by 
page 230 ~ which you and Thurston and Trinkle went on ~ 
tour of inf?pection; you saw a number of pits and 
that trip was a long time after you and T-hurston and Trinkle 
had seen the Tignor pit, is that-right¥ 
. A. I can't say. 
Q. Is this not true that when you were arranging for pros-
pecting for the gravel that Mr. Thurston told you of a few 
places where you could prospect, and Thurston suggested to 
you different places for you to go and see Mr. Trinkle, is 
that true~ 
A. Yes, sir. 
Q. And did not Tignor tell you he knew of no gravel pit 
closer than the Tignor farm, which was three miles away,· 
and do you not recollect this conversation taking place, in 
which Mr. Trinkle stated he did not care where it was lo-~ 
cated, as it was customary for him to receive the additional 
haul-don't you remember Mr. Trinkle saying that in your 
presence? 
A. I cannot remember it. 
Q. You cannot say he did not say sot 
A.· No, sir. 
Q. Don't you remember a conversation substantially like 
this did take place when you all were going out to these 
other pits and Mr. Trinkle asked you if it was not customary 
to pay for extra hauling and you said you so 
page· 231 ~ understood it, and 1\fr. Thurston said he did not 
care where it came from, just so he was paid for 
the extra haul f 
A. I do not .. I would not think Mr. Thurston would ask 
me that question, because he was my superior. I may have· 
asked a question like that, but I would not think Mr. Thurs-
ton would ask that. 
Q. I should have said Mr. Trinkle. You don't know at 
that time whether you had actually seen one of those errata 
sheets~ 
A. I could not remember. I did hav:e a copy, but I don't 
know where it is now. 
Q. Did you look over those errata sheets attached to it Y 
· A. I could not say. 
· Q. You don't know whether the book you had on the job 
had that on it, or not? 
A. No, I could not say. 
Q .. I want to ask. you one or two questions. as to whether on 
account of that additional haul on this stone proposition you 
did not tell }tfr. Trinkle you would try to get an allowance for 
additional substitution of stone up there? 
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A. I don't recall that. There may haye been something 
like that come up there, but I have no record of my telling 
llim that. 
Q. Do you recollect the first time that you and 
_page 232} Mr. Thurston had any talk in regard to the over-
haulage? 
A. I don't recall that Mr. Thurston and I ever had any 
<Conversation about overhaul, because I had no instructions 
from either he or Mr. McClevy to pay_for overhaul. 
Q. That question would not come to you Y 
A. No, sir. 
Q. Mr. Tyler asked you something about the amount of 
gravel being included. As a matter of fact, the amount of 
:gravel would be the same amount whether he got it right 
by the road, or whether he got it three miles off, and your 
-specifications do carry and certainly all the gravel put on the 
-road was carried in your monthly report, was it not Y 
A. Yes, sir. 
Q. So, if he was entitled to overhaul, it would be just a ques-
tion of that overhaul being added to any gravel on there! 
A. Yes, sir. . 
Q. So, there was no occasion for any argument of that kind 
to come up? ' 
A. No, sir. 
Q. Did your duty consist of settling any of these claims Y 
A. Only what was covered by the contract. 
·page 233 } Q. ·You only kept a dO!irg showing what was 
done7 
A. Yes, sir. 
Q. And you would have nothing to do with the final settle-
ment? 
A. No, sir. 
"By Juror: 
Q. Mr. Stover, do you have any idea of the weight of the· 
irucks that hauled gravel over the road to -the project ad-
joining the project in question here? 
A. The total load, gross load Y 
Q. Yes, the truck and contents? 
A. The average one of those trucks weighs about five tons, 
I expect there would be a. three ton load on it. 
Q. Making a total of about eight tons? 
A. Yes, sir. 
Q. Have you any idea of how many tons moved. over that 
road a day on that project? 
.A: I do nut; not the number of tons ; no. 
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. . . . . --- .... ,, 
By Mr. Gibson: We have an estimate of the amount of 
stone that the other contractors laid that we will furnish 
the jury, if they desire. · 
(The witness stood aside.) 
page ... 234 ~ W. W. McCLEVY, 
' ·a witness introduced on ~ehalf of the. defendant, 
being :first duly sworn, testified as follows:· 
DIRECT EXAMINATION. 
By Mr. Tyler: 
Q. Please state your name .. 
A. W. W .. McClevy. 
Q .. What position, if ariy, do yon occupy with the Sta.tef' 
A. District Engineer, for the Highway Department, in Bris-
tol. 
Q. Mr. McClevy, I hand you herewith a blueprint and ask 
you whether or not this is a copy of the plans of this Han-
sonville project under dispute here f 
A. Yes, this is the project that Jim Frank built. 
Note: The blueprint is filed, marked "Defendant's Ex .. 
Blueprint".. · 
Q. Did that plan show the location of the gravel pit used, 
or to be used Y 
A. No, no plans ever show that .. 
Q. There are various items here listed by the plaintiff, 
some for maintenance of traffic and others for various and 
sundry items. I ask you, Mr. McClevy, when a contractor is 
forced to do extra work not included in the contract what 
is the provision set forth which he has. to follow 
·page 235 ~ in regard to the procedure that he must follow 
to make a claim f 
A. It is ~overed on page 26, paragraph 4 of the 1931 Speci-
fications, which states: "In the event of any extra work 
being ordered by the Engineer of a class not covered by the 
prices submitted in the proposal, the basis of the payment 
for the same shall be agreed upon in writing between the 
parties to the contract before such work is done, or where 
such method of payment cannot be agreed upon ·prior to be-
ginning the work, the Engineer may order the Contractor to 
do such work on a Force Account basis.'' 
Q. You have examined the exhibits filed in this case, have 
you notY 
. I 
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. .A. Yes, sir. 
Q. Can you state whether or not the items listed there were 
ever claimed by the contractor under the procedure just read 
by you from the specifications? · 
A. I had no knowledge of any force account prior to the 
receipt of this claim; no knowledge that any force account 
would be claimed. 
Q. If a force accoul!t is claimed would not that originally 
go through your office Y 
A. Generally it is referred to me. 
Q. Who else besides yourself could authorize 
page 236.~ the payment of the force account? 
A. Well, sometimes the Resident Engineer 
passed on it. 
Q. No,v, Mr. McClevy, did you ever examine the gravel pits 
that were used on this project Y 
.A. Yes, on several occasions. 
Q. From your examination did you ascertain whether there 
·was any' neoossity for stripping overburden t 
A. To the best of my knowledge and recollection there 
was no overburden. I believe there were some mud pockets. 
Q. Was the work claimed to be overburden in reality mud 
pockets! · 
A. Yes, that is my recollection of it. 
Q. Is the term "stripping" or "overburden" defined in the 
Specifications Y 
·A. I don't recall it in the Specifications, but it is generally 
considered foreign matter lying upon the, material or de-
posit to be used. · . 
Q. Does it include the excavation of foreign material with-
in the strata of where the gravel is found Y 
A. No, sir. 
Q. Was the progress on this project satisfactory Y 
A. No, sir. 
Q. What steps, if any, did you take to correct that? 
A. I wrote Mr. Frank on several occasions in re-
page 237 ~ gard to the lack of progress. Major Lemon wrote 
him three times in regard to the lack of progress. 
By Mr. Tyler: We have five letters in connection with that 
which we wish to introduce. 
By Mr. Sands: You can introduce them as a block and 
attach them to one exhibit, if you wish. 
Note: The letters are filed, marked "Defendant's Ex. K". 
Q. Did Trinkle ask for an extension of time Y 
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A. Yes, he wrote me under date of December lOth, 1932. 
Q. Please read that letter. 
A. It reads as follows: 





December 10, 1932. 
Mr. McClevy I would appreciate if you would get me about 
twenty days' extension of time on Project F-661-CB-2, Han-
sonville, Virginia. 
I did not get this contract until October 10, and we were 
delayed the first week because of rain. The steel for this job 
was bought by telephone order and we advised the steel com-
pany to get the plans from the State Highway Department. 
Due to the change of the 6x14 box culvert to a 6x6 they were 
late in getting the plans. I called them to find out when the 
steel had been shipped and found that it had not been shipped. 
I had to get a set of plans and mail them to Knoxville Iron 
Company before I could get this matter straightened out. 
This delayed the steel order about two weeks. 
I also hauled material from Station u71 and made a fill on 
the adjoining project to Station 653 plus 50. I 
page 238} hauled and wasted material over the side. This 
delayed me some due to the fact that I did not have 
hauling equipment to take care of such a long haul, as there 
was not but two or three days of this it was too short to war-
rant additional equipment. 
I hope I will not need as much time as I have asked for 
but due to the fact that the gravel for another job is being 
hauled over this project there is so much traffic that we can 
hardly work at alL 
Yours very truly, 
J. E. TRINKLE, 
Sub-Contractor.'" 
Note: The letter is :filed as "Defendant's Ex. L". 
Q. lJid you reply to that letter? 
A. Yes, I wrote him under date of December 14th. 
Q. Read that letter. 
A. It reads as follows:· 
, 
J. E. Trinkle y. Commonwealth of Virginia. 159 
,''Mr. John E. Trinkle, 
Norton, Va. 
''December 14, 1932. 
I wish to acknowledge receipt of your letter of the lOth, re-
questing a twenty day extension of time on the above project. 
Requests for an extension of time have to come through the 
~ontractor, which in this case is Mr. Jim Frank. I would sug-
gest that you wait until the job is complete and then have 
Mr. Frank make a request for an extension of time. 
I note what you have to state in regard to the box culvert. 
I fail to see where this has delayed the work for it is less 
trouble and delay to build a box culvert than it is to build 
a bridge. As of yesterday you had not poured the slab on 
. the bridge at Hanson ville. I am not adverse to see you get 
an extension of time provided you make the proper effort 
to try to finish this job up as soon as possible. I do not see 
that the culvert ·has anything to do with it. · 
page 239 ~ As soon as it stops raining I would like for you 
to complete the section where the new location fol-
lows the old and. surface this section for it was next to imvos-
.sible last night 
Yours very truly, 
W. W. McCLEA VY, 
District Engineer. '' 
Note: The letter was filed, marked "Defendant's Ex. M". 
Q. Did you ever receive a request from Jim Frank for an 
€xtension of time, if so, when Y 
A. I never received a request from Jim Frank for extension 
of time until after the project had been completed. I wrote 
Jim Frank if he would write me in regard to an extension 
·of time I would be glad to take it up. That letter was written 
May 13, 1933. That was prior to any request from Mr. 
Frank, or any knowledge of the claim that originated with 
Mr. Bandy. I wrote him again under date of June 8th and 
asked him if he was going to ask for an extension of time. I 
wrote him twice before I got his letter. 
Q. Prior to writing him that letter the current estimate 
had been made by you 7 
A. The final estimate had been made up. 
Q. Showing he was assessed with a penalty? 
A. Yes. : .J 
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Q. What was your motive in writing those two letters·f 
A. It is the general policy where there is any 
page 240 r penalty involved to write the contractor as soon 
as the final estimate is made up if he is going. to 
make any request for extension of time. The idea is to avoid 
having any claim coming in two or three months later, like 
thi~: ~ne, asking for an extension of time. 
By Mr. Sands: I object to his stating that an extension 
of time is to be avoided. I submit that ·that is a gratuitous 
expression and unwarranted. · 
. By Mr. Gibson: The record shows the claim was made 
and abandoned. 
By the Court: The objection is· sustained. Strike out that 
part in regard to avoiding have the claim come in. 
Q. After the claim for liquidated damages, or refund of 
money, was made by Jim Frank what recommendation, if any) 
did you make to the Commission in regard to the allowance 
thereofY 
A. I recommended that he be awarded a ninety-four day 
extension of time. 
Q. What action, if any, did the Commission take on your· 
recommendation Y · 
A. They granted. an extension of ninety-two days. 
Q. After that was the refund paid to Jim 
page 241 ~ Frank? 
A. Yes, sir. 
Q. Did you see him after that 1 
A. I saw him from time to time. I don't recall any par-
ticular dates. 
Q. Did he ever say that he expected further refund for that 
penalty? 
A. No, sir. 
Q. He seemed to be satisfied, did he f 
A. I don't recall his mentioning it. 
Q. Can you state how many days he. was charged with a 
forfeiture Y -
A. Yes, 130. 
Q. And the Highway Department with how many! 
A. 92. · 
By the Court: The difference, then, Mr. Sands, I under .. 
stand, is what you are asserting here. 
By Mr. Sands : Yes, sir. 
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Q. It has been testified that the g1raveling on this job 
was begun March 6th 7 
A. Yes, sir. 
Q. Do you recall what time the job was completed 1 
A. I think it was completed May 19th. 
Q. Do you recall whether the contractors stayed on the job 
from March 16th to May 19th? 
page 242 ~ A. I was over the job periodically and there 
were times I did not see anybody on the job, but I 
have no record of that. . 
Q. You state that there were several times that you made 
examin~tion there and found no one on the job at allY 
A. Yes, there were ·several times I went over it and found 
nobody on the job. 
Q. Was that usual or unusual? 
A. That is rather unusual, but I think, possibly, they were 
having r~ther bad weather. 
Q. Getting to ''Ex. 5'' of the overhaul items, do you re-
call having had a conversation with Jim Frank in Marion, 
:virginia, during the spring of 1933, in which the question 
of the allowance for overhaul was discussed Y 
A. Yes, sir. 
Q. Did Frank ever admit that he knew that there was no 
overhaul to be allowed on this Hansonville job-what, exactly, 
took place in this conversation Y 
... ~. I tell you my recollection of the matter. I was standing 
on the street in Marion, with Frank Warren. Jim Frank 
came by there and started to talk and I said, ''Jim, you knew 
the specifications did not provide for any overhaul on the 
gravel, didn't you?'' He said, ''Yes''. 
page 243 ~ By the Court : 
Q. Wheri was that, Mr. McClevy Y 
A. I think in the spring of 1933. 
Q. Had· he asserted any claim for overhaul before that 
·conversation 1 
A. No, except in the spring of 1933 he wrote to me in re-
gard to 30 cents for overhaul. 
By Mr. Tyler: 
Q. Did not this conversation take place at approximately 
the same time Mr. St. Clair was investigating the claim. for 
Mr. Trinkle? 
A. I believe it was about the same time. 
Q. That was the time when the question 'vas again take11 
upY 
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A. Yes, sir. 
Q. It had slept from December 6th until approximately that 
time? 
A. It had slept from December 1 until approximately that 
time, because I answered Mr. Frank's letter under date of 
December 5th. 
Q. Do you know whether or not the contractors placed some 
stone on that roadbed during the months of January and Feb-
ruary of that year? 
A. The road was very badly cut up and he put some stone 
in there so as to provide one way traffic through part of that 
project. . · 
page 244 } · Q. Did he ever make any claim for that through 
force account? 
A. I knew nothing about that until the first claim was sub-
mitted by Mr. Bandy. 
Q. That was in September, 1933? 
A. September 12th, as I recall it. 
Q. Do you know of the traffic conditions existing on that 
stretch of road during tliose two months, F~bruary and J anu-
ary, 1933Y 
A. I imagine there was a good deal of traffic on it. They 
were also hauling tobacco to Abingdon. In regard to the 
traffic on that project, I don't think up to January lOth the 
contractor on the adjoining project had hauled any material. 
He had hauled ~bout 1,000 or 1,200 tons of gravel; that was 
all he had hauled' from the time he started up to January 10, 
1933. 
Q. So that those contractors ·on the adjoining project started 
to hauling around the 15th of December? 
A. That was but my estimate of it. 
Q. It has been testified that the contractors of the adjoining 
project moved in on their project on the 29th of November-
By Mr. Sands (interposing): Your Honor, I will have to 
ask Mr. Tyler to refrain from quoting from the' 
page 245 } testimony of others and to ask the witness the 
direct question. 
By 1\tir. Tyler: I have not finished the question. 
Q. (Continued): That being the case, under normal cir-
cumstances would those contractors have begun hauling gravel 
immediately? 
A. I would say they would normally have started in a week 
or ten days and would gradually increase their production as 
the pit opened up. 
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-"By Juror: 
Q. Mr. McClevy, you and another witness made an allusion 
-to the term "force account", please explain what that means. 
A, Force account means paying the contractor the actual 
eost plus the percentage. Their account is compared each 
·night with our account, so that our record will show the same. 
Force account work is done on a cost plus basis. . 
Q. This was not a cost plus contract? 
A. No, there was no no force account authorized, so far as I 
"know . 
. By the Court: 
Q. The cost was on estimate Y 
A. Yes, sir, the cost was on a unit cost item basis. 
Q. There could have been a force account on it 7 
A. Yes, there could have been, if there had been 
-page 246} any agreement relative to same; but there was n~ 
. agreement in relation to it. 
By Mr. Gibson: Your Honor, I would like to ask the wit .. 
ness if the force account was not outside the regular account. 
:By the Court : 
Q. Mr. McClevy, the force account is .on account of some 
·work not in the regular account 7 
A. Yes, sir . 
. By Mr. Tyler: 
Q. Mr. McClevy, what is thatT 
A. A current estimate sent in Ma.rch 20th. 
Q. Do you note what is said there! 
A. 2,330 cubic yards of gravel, 10 inches deep, at 50c .. 
Q. That 50c allowance was in accordance with the original 
-contract! 
A. Yes, sir. 
"By Mr. Sands : · 
Q. All gravel on there was billed and paid for in accord-
-ance with the original contract Y 
A. Yes, sir. 
By Mr. Tyler: 
Q. I hand you another estimate, what is that T 
A. This is estimate No. 5, 3,842 yards of gravel at 50c. 
page 247 } By Mr. Sands: May I ask, Mr. Tyler, the pur-
pose of this. We admit that all that can be intro-
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duced in bulk, if you want to. We have also agreed that aU 
of those estimates carry the contract price of 50 cents. There 
is. ~o use piling up testimony on an admitted account. 
Q. What are those two checks, Mr .. McClevy~ · 
A. This one is in payment of estimate No. 5 and this one 
is in payment of estimate No .. 4. They '\vere made· up, in Rich-
mond. 
Q. And sent to the contractor t 
A. Yes, sir. 
·Q. Did Jim Frank at any time after the issuance of those-
checks, at least, immediately after the issuance of those checks. 
call attention to the fact that these items had not been paid 
in fullY 
A. No, sir. 
Note: The estimates and checkg are :filed, marke-d ''De-
fendant's Ex. No. N". 
Q. Mr. McClevy, do you consider the settlement made by the 
Department in regard to penalty liberal oli very strict? 
By Mr. Sands: ·I object to the question as· im·proper. 
B.y the Court : Objection sustained. 
pape 248 f CROSS EXAMINATION. 
By Mr. Sands: 
Q. Mr. McClevy, in reference to these last questions, Mr. 
Tyler has asked whether Mr. Frank objected seriatim or when-
ever these bills came in· carrying. 50 cents and calling attention 
~o the~ overhaul not being included; you stated, no; is that cor-
rect? 
A. Yes, Sir. 
Q. As a matter of fact, you had told him in about as definite 
language as was possible back on December 5th, after he had 
told you what his interpretation was in his letter to Mr. Thur-
ston and also his letter to you, that there was no use talking 
to you any more about it Y 
A. I did not consider his letter an interpretation. I con-
sidered his letter as a request for overhaul. I had no au-
thority to change the contract. 
Q. So, if he went on, he '\vould have to make a claim, as h~ 
did, after the work was completed, through Mr. Bandy, is that 
right? 
A. He could have taken it up with my superior at any time. 
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· Q.. But it would not meet your recommendation, as you told 
him in your letter Y 
· A. Yes, sir. 
page 249 ~ Q. You said. in your letter of December 5th, 
1932 (Defendant's Ex. No. 2": 
''I wish to acknowledge receipt of your letter of December 
1st, in which you advise that you have been informed that the 
gravel for the above project will come from the property of 
·Mr. Tignor, which is located two and a half miles east of 
Hansonville. Mr. Thurston has made arrangements for the 
gravel for this project to be taken from this property. If 
you know of any other suitable gravel which is located closer 
we will try to make arrang_ements to secure some so as to sa:ve 
you as much haul as possible. 
"I note that you state when you looked over this project 
·that you 'vere advised that the gravel would be along the right 
of way of this project. I am inclined to believe that there 
is some misunderstanding in regard to this for there are no 
.indications that the gravel could be had along the right of 
way. If there had been any question in your mind as to the 
location from which this gravel was to be secured the time 
to have taken this matter up would have been prior to bidding 
on the work. · You have been doing work for the State long 
enough to know that it is impossible to change contract prices 
after the contract has been signed up, and the time of get 
-matters of this kind straightened out is prior to bidding on 
the work.'' 
That was your position? 
A. Yes; I think that is the proper time to take it up. 
Q. You base that upon your interpretation of this contract, 
that by virtue of the change in 1932 the overhaul was elimi-
nated? 
A. That was the general interpretation. 
Q. That was your view, due entirely to the change, as you 
· interpreted the specifications? 
page 250 ~ A. I took that view because the specifications 
had been changed. 
Q. But, if those specifications had not been changed, Frank's 
position would have been perfectly right and he would have 
been paid? 
A. If the specifications had not been changed there would 
have been no question about the matter. 
Q. You said you thought the new law a;nd superseded the 
old lawY 
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A. I did it because the errata sheet had superseded the other 
one. 
Q. I want to ask you this, if the errata sheet did supplant 
entirely the old one, suppose a man bid on the contract and 
you selected the gravel long after the contract was let, how: 
was that man to protect himself 0/ What I mean is, you admit 
that you havei selected a pit after the contract was awarded Y 
A. I have not admitted anything like that. 
Q. ·When do you admit the Tignor pit was selected? 
A. I had no idea-l thought they had been using the Tignor 
pit all along. 
Q. That was your impression Y · 
A. Yes, sir. 
Q. And that was your purpose Y 
A. Yes, sir. 
Q. And, following that they did select it, as you 
page 251 ~ thought all along they would f 
A. Yes, and that is what Mr. Thurston told me 
he showed Frank. 
Q. ~ut you see the .position of Mr. Frank, that if Mr. Thur-
ston did tell him that, it did not get through-
By Mr. Gibson: I object. . 
By the Court: I don't think that is a question. 
By Mr. Sands : I had not :finished. 
Q. (Continued)-In other words, as I read Mr. Frank's let-
ter to you of the latter part of November, or the first of De-
cember-
A. (Interposing) : Which one, the latter part of N ovem-
ber, or first of December? 
Q. Either one. 
A. I did not get one. 
Q. He wrote you one? 
A. Yes, sir. 
Q. He took the position that he thought the selectton should 
be on the project, and if there was a haul for a distance he ex-
pected to be paid for it, and he asked you to pay 30c _and to 
take it up with the Department! 
A. Yes, he asked for that and I promptly wrote him back. 
Q. Does not that convinc.e you, so far as as 
page 252 r Frank was concerned, that he thought he was act-
- ing on the old basis t 
A. No, sir. 
Q. If Frank did think that the contract was to provide and 
to include the gravel, regardless of whether it was three milet-t 
or six, do you think he could have intelligently bid upon itt 
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In other words, how could any man hid ''on n pig in the poke'', 
or bid on this project unless he knew where that gravel was Y 
By the Court: That is a question for the jury. He cannot 
give his opinion on that. 
Q. But, at any rate, you closed the door to him when you 
wrote him this letter that he had to live up to the contract so 
far as you were concerned Y 
A. Yes ; I did not close the door to him. I had a good many 
bosses and he could write to them. I have never objected to 
anybody going over my head about any matter. 
Q. Do you recall writing Mr. Frank this letter Y On Decem-
ber 26th he wrot~ you another letter, did he not 7 I hand you 
this letter and ask you whether you received that letterY 
A. Yes, sir. 
Q. I read that letter, as follows: 
''Mr. W. W. McClevy, Dist. Engineer, 
Bristol, Va. _ 
December 26, 1932. 
Dear Sir: Mr. Trinkle told me that he had finished the 
- grading on project F -661-cb-2, Hanson ville, sev-
page 253 r eral days ago and is ready to start putting down 
the gravel as soon as the mud in the roadbed gets 
·into a working condition and he asked to please be notified 
, by letter as to where he will get the gravel. · 
Yours very truly, 
JIM FRANK.'' 
Note: The letter of December 26, 1932, is filed, marked 
"'Plaintiff's Ex. No.16". 
Q. In other words, on December 26, 1932, the gravel had not 
been located, had it? 
A. That does not necessarily mean that, because Mr. Thur-
ston told me he had shown the contractor the gravel before he 
bid on the job. That may have mean that he did not want to 
haul it from that pit. · 
Q. Is it not a fact that the letter of December 26th, ad-
dressed to you, clearly indicated that so far as the actual loca-
tion of tbe place where the gravel was to be taken had not 
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p~en ~efinitely determined by your Department and notiftca-
tiC~n g1ven to Mr. Trinkle f 
By the Court: This witness cannot state his opinion. That 
is for the jury.· 
Q~: I ask you whether or not, in reverting back to your propo-
sition just now when you stated that this letter of yours of 
December 5th was not final, whether you did ·not write this 
letter on December 29th, 1932, from which I quote as follows: 
page 254 ~ ''Mr. Jim Frank, 
Clinchport, Va. 
Dear Sir: 
In reference to your letter of December 26th in regard to 
gravel on the above project. 
My understanding is that Mr. Thurston has told Mr. Trinkle 
where he will get the gravel. If there is any question in his 
mind as to where he is to get this gravel take it up with Mr. 
Thurston, Resident Manager.'' 
That is your letter to Mr. Frank Y 
A. Yes, sir. 
Q. Then you continue in the above letter as follows : 
"I have already written you once about this gravel and I 
fail to see why it is necessary to write you the second tilne. 
I wrote you yesterday that Mr. Trinkle was making no pr,l-
vision to get the water off of the road or complying with 
special provision to take care of the traveling public.'' 
I want to ask you now as to what you meant when you wrote: 
''I have already 'vritten you once about this gravel and I 
fail to see why it is necessary to write you the second time.'' 
Did you have reference to the fact that you told him that the 
contract would present the interpretation as you ga:ve it~ 
A. I wrote him under date of December 5th and told him 
there was no overhaul on the project. 
Q. Mr. McClevy, you knew, did you not, as early as Novem-
ber and October, that Mr. Trinkle 'vas subletting 
page 255 ~ this contract from Mr. Frank? 
A. This was a- Federal aid project and we had 
to have a representative of the contractor on the project, and 
Mr. Frank wrote me and he said he had sublet the project to 
Mr. Trinkle, and he would put his representative. on the 
project. 
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Q. What I .asked you is this (it is a very simple thing), 
from the start you knew Mr. Trinkle was doing that work 
and you received your reports through Mr. Trinkle all the way 
through, did you not 7 
A. Mr. Frank authorized him to sign the payroll 
Q. You knew what his status· was Y 
A. I am not interest in his status. 
Q. You lmew he was on the job and he was performing this 
job, and he was the man who had to solve the troubles, did 
you not? · 
A. As far as I was interested he was· an empl,oyee of Frank. 
Q. Under those circumstances, you mean you did not know 
Mr. Trinkle was a contractor on this work? 
A. It was none of my business what arrangement he had 
with Mr. Frank. 
Q. If you knew as early as November and this letter from 
Frank of December 1st that Frank was claiming he was en~ 
· titled to his overhaul, and in all the subsequent 
page. 256 } letters that came from Trinkle, in all your letters 
from yourself to Trinkle you never stated to him 
that he would not receive his overhaul Y 
A. I don't remember writing Mr. Trinkle any letter other 
than any request for extension of time 'vould go through Mr. 
Frank. 
Q. When was this contract lett 
A. October 5, 1932. 
. Q. When was is executed-I saw it was dated October 5th? 
A. That is the bond. The contract was executed on the 
5th, I reckon. The time limit starts from the date the con-
tract was made. 
Q. Mr. Tyler has questioned you as to whether or not Mr. 
Frank or Mr. Trinkle was loafing on the job. Look at this let-
ter I show you of October 14th, 1932, and read tha.t to the jury. 
A. The letter reads as follows : 
"Route No.' 110-Project No. F-661:CB2~ 
.79 Miles W. Russell County Line. 




Oct. 1.4, 1932. 
I note that your contract for Project F-661-CB2, Route 110, 
calls for completion· December 19, 1932. 
· We shall expect you to have this project com-
page 257 r pleted on that aate and if your progress is un-
satisfactory to the District Engineer at any time 
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during the construction of the work, you may expect to have 
your contract cancelled and the work taken over by the State • 
. We must insist that this work be completed on time. 
Very truly yours, 
C. S. MULLEN, Chief Engineer, 
By G. T. LEJ\iMON, 
Essistant Engineer, Construction. '·1 · 
Note : The letter is filed marked ''Plaintiff's Ex. 17' '. 
Q~ In other words, they write a letter on the 14th of Octo-
ber, 1932, and say "I note that your contract for Project 
F-661-CB2, Route 110, calls for completion December 19, 
1932"-in other words, right from the start they commenced 
jumping on the contractor to finish the job up, did they not f 
A. They wanted them to finish the job before winter. 
Q. Did you anticipate it would be finished before winterY 
A. I thi:nk it could have been. 
Q. How many jobs let in November could have been finished 
that winterY 
A. That was let in Octo her. 
(The witness stood aside.) 
By Mr. Tyler: The defendant rests. 
page 258 r , JIM FRANI{, 
recalled by Counsel for Plaintiff, in sur-rebuttal, 
testified as follows : 
DIRECT EXAJ\iiNATION. 
By Mr. Sands : 
Q. Mr. Frank, 1\{r. McClevy was on the stand awhile agq 
and testified that sometime in the spring of 1933, at Marion, 
he ran across you, met you there, and he stopped you and 
that he said to you, "Jim, you know the plan and specifica-
tions did not call for any overhaul, don't you Y '' ·and that 
you said, ''Yes''. Will you please tell the jury whether that 
is correct. And he said that was all that was said? 
By the Court: Let him first affirm or deny, Mr. Sands. 
Q. Did you say that to him? 
A. I don't recolloot if I did or not, but if I did I mean the 
Rpecifications and plan did not allow overhaul on the project, 
that is, the job we were working on. 
Q. Did'you ever tell Mr. McClevy, or did you ever tell any 
other inan at any time that you were under the impression 
or that you thought that that contract did not intend for the 
J. E. Trinkle~- Commonwealth of Virginia. 171 
contractor to get overhaul, if overhaul was neces-
page 259} saryY . . . 
A. If overhaul was necessary off of the project 
then there had to be a new agreement, either by letter or in 
writing, or otherwise to make an agreement to meet such a 
point. If you don't IDind I will explain to you a little better. 
I cannot read or write. 
Q. What do you want to do 7 
.A. I want to bring out the thing. I can show you on a 
piece of paper. I 
Q. Suppose you take a piece of paper and explain what you 
mean¥ 
.A. Here we are (witness lays a piece of ·paper on the floor 
.and indicates on it )-this is the highway; then if the State 
has a road to build-that is what they call a ''Class A" road; 
then coming out here is the ''Class B'' road, a narrow roaa; 
then we come along from right her~-they have this project 
from here to here. The contractor goes along the way, I un-
·derstand they go along and go over this project, either two, 
three or four miles, and and we look at it and bid on itr-from 
this point to this point; then later we go over the work and 
if any extra work to be done, or gravel hauled, or local ma-
-terial, they show it. When I looked: at this job at Hanson-
ville project I looked at the road batween these points and 
I asked Mr. Thurston where this gravel was com-
page 260 ~ ing from for this project. He said, ''I don't 
· know''. I said, ''How am I going to bid on it 
if I don't know where the material is coming from to go on 
this project 1 '' I bid on three projects and I was awarded 
-one in Russell County and one in Tazewell County. Later on 
I started on the work between these two points and from 
what I understand ·a month or so later on he located these 
gravel pits two and a half or three miles from the job. J 
did ask Mr. ~1:cClevy after that for 30 cents additional haul 
from the project we were working bn. That is the way I 
bid on that job. j 
·By Juror: I 
Q. Did the plans show any grave~ pits Y 
.A. The plans did not show any gravel pit. 
Q. I mean on this particular project did the plans show 
.any gravel pit? 
A. It did not show any. 
Q. Mr. Frank, in bidding on projects of this kind when 
the district engineer, or whoever it is, goes over the project 
before you bid is it customary for him to point out to you 
the gravel pit you will uf$e before you submit your bid? 
.A. Yes, sir, it is usually done. 
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Q. W-as it done in this instance t 
A. Well I did not know wher~ the gravel waS'~ 
page 261. r to come from at the time; but I went on and bid 
on the job at the. time and thought the gravel 
would come from within a quarter of a mile or right. on the 
job wher.e we get local material for the job. 
(The witness stood aside.) 
J. P~ STOVER, · 
bein&" recalled by Counsel for Plaintiff, testified as follows: 
DIRECT EXAlVIINATION. 
By Mr. Sands : 
Q. Mr. Stover, I asked you when we adj.ourned at dinner-
time if your notes showed when you prospected gravel with 
Mr. Trinkle here, and, if so, as to what 'vere the dates. Did 
you find any of those dates·! 
A. Yes,. sir. 
Q. What dates did you find? 
A. I don't know who was present when we were doing this; 
prospecting. Mr. Thurston inspected the J. W. Hawkins" 
place on October 20th and on October 21st I took 
page 262 ~ another pit, known as the Cross Roads School 
House. -
Q .. How many trips did you take with Mr. Trinkle! 
A. I would not be able to say. 
Q. Several y· 
A. I would say several, yes ; but I would not say how many. 
(The witness stood aside.) 
page 263 ~ JOHN TRII\TKLE, 
being recalled by Counsel for Plaintiff,. testified 
as follows.: 
DIRECT EXMIINATION. 
Bv Mr. Sands: 
• Q. J\{r. Trinkle, when Mr. Stover was on the stand I asked 
him this question as to whether or not he was present with 
you on one occasion and Mr. Thurston, in which the <lnes-:-
tion came up as to where the pit should be loc~ted and whether 
or not you said to him that it did not make any difference to 
you where they located it, that you were interested in the 
pay for the extra work, and that they, or both of thnn1, said 
that was customary; did or did not that take place Y 
A. Yes, sir; we were not out looking for grav:el at that time, 
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but we were on the road, right above Hansonville, right above· 
this project, and Mr. Thurston said he did not kno'v wher·e 
else to get the gravel but at the Tignor pit. 
· Q. .Now here else except the Tignor pitT 
A. Yes; I made this remark, if I hauled it from that pit 
I was expecting overhaul on it and Thurston made this re-
mark, he says : ''Well, has it been customary in this State 
to pay for extra work that has been· done T'' Mr. 
page 264 ~ Thurston asked the question. I don't know ex-
actly what was said, but ~{r. Stover said it had 
been done. I don't know how many trips we took, but I know 
the first one we took was just a short ways from the project; 
but he said he wanted to find one in a half mile· of the project; 
said he had found one over there, but a narro'v road over 
there and it was about half a mile from the road. 
Q. There has been some controversy as to when that gr:avel 
pit was located and we introduced a letter here of Mr. Frank's, 
dated December 26, 1932, to Mr. McClevy. Do you recollect 
as to whether about that time you called his attention to the 
fact that the pit had not been located? 
A. Mr. Stover did not inform me that it had been located; 
at least Mr. Stover never mentioned it to me. l-Ie may have 
sent some of the samples off; I don't know; he did not in-
struct me he had been notified. 
Q. Did you haul any gravel in the winter? 
A. No, sir. 
Q. The first gravel you took up was in the spr~ng? 
A. Yes, we g·ot ready to lay a piece of gravel, but it come 
bad weather. 
Q. And, they designated this one place to you and no other 
to you! 
A. Yes; when I got the copy of the l~tter of 
page 265 ~ Mr. McClevy, I never requested it, I just went on 
it. 
Q. Please state how it became necessary for you ·to get 
1\{r. Martin to finish up so as to get the contract accepted; 
it has been brought out in the testimony here that there was 
a subject of abandonment by either Mr. Frank or ~Ir. Tdnkle, 
a•nd it rebuts that proposition, and as to wheth~r that was 
done, whether you did not take up with him the subject of 
overhaul? 
A. You mean ask 1\fr. St. 1\{artin? 
Q. YesY 
A. Yes, sir. · 
Q. Can you explain this little item of stone that we aban· 
donedY 
' 
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By Mr. Gibson: I object. 
By the Court: Objection sustained. 
By the Witness: Judge, I want to explain to this jury. 
It was insinuated awhile ago that I did not stay on the job. 
I ran the road machine on the project, on this job, and had 
no other tractor man on this job. I lived there about two 
and a half weeks before I got to working. The reason I got 
Mr. St. Martin was I could not get satisfaction. .At the same 
time they were hauling heavy traffic over this road. 
page 266} . CROSS EX.A.~fiNATION. 
By Mr. Gibson: . 
Q. When did you first see the Tignor pitY 
.A.. Well, what they call the Tignor pit', up in the field, I 
had "been seeing that I expect fifteen years; but this was an 
old pit back where the county got some stuff out first. The 
one they showed me I never worked at all, but I did go on 
the next one, about four or five hundred feet further. Me 
and Mr. Stover passed it several times before we started the 
gravel, going backwards and forwards to Lebanon, and he 
told me about the Tignor pit then. 
Q. You knew that pitY 
.A.. Yes, sir. 
Q. You had been knowing that pit for fifteen year8t 
.A.. Yes, sir. 
Q. And they. had been ·getting stone out of that pit that 
long? 
A. No, I don't say that long. But I know the county got 
some out there. 
Q. Yon did know .of this pit, but were trying to find a pit? 
A. Yes, I thought plenty of gravel at the church that was 
satisfactory, about 1,300 feet from the project. 
(The witness stood aside.) 
page 267 ~ E. V. ST. J\fAH.TIN, 
being recalled by :Counsel for Plaintiff, testified 
as follows : · 
DIRE·CT EXAl\fiN.A.TION. 
Bv Mr. Sands: 
· Q. Mr. St. Martin, J\lfr. Thurston when examined here was 
question in respect to a conversation that yon had with him 
at Lebanon in regard to the conditions of this specification 
book and the knowledge that he had of it. He stated that he 
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did not tell yon that he did not know as to- those specifica-
tions; nor did he turn to his stenographer and ask her and 
she confirmed the fact that she did not know of any change; 
is that or not a fact? 
A. I stated that he told me he knew nothing about an 
addenda, and he asked his stenographer to get the specifica-
tions out of the file. She was sitting back in the office and 
brought the specifications out and there 'vas no addenda 
thereto and he asked for that and she hunted the files through 
.and I sat there quite awhile and- she had not found it when 
I left. I waited there quite awhile waiting for Mr. Thurston. 
He came there with Mrs. Thurston and he introduced me to 
Mrs. Thurston. It was the first time I ever saw 
page 268} her and during the conversation she remarked 
that Mr. Thurston and I were raised in the same 
village and did not know each other until we got on this job. 
Q. When was that conversation held Y 
A. That was prior to entering his office. 
Q. The conversation you did. haye about the pit and the 
.addenda was when 7 
A. That was at the completion of the work. 
(The witness stood aside.) 
By Mr. Sands: That is the plaintiff's case. 
Jury out. 
By Mr. Sands: If your Honor please, the defense, I might 
say practically the only defense to the main claim of the 
plaintiff is based by the defendant upon the adoption of these 
-errata sheets. It is more or less tantamount to a bill of con-
fession and avoidance based upon the adoption of that errata 
sheet. Now,. I want to move that, inasmuch as these errata 
sheets as introduced do not carry a rejection or repeal, as 
you might say, of the original contract, that the 
page 269 } original contract stands insofar as overhaul pay-
. ment is concerned according to that stipulation, 
:and therefore the true contract between the parties did not 
take into legal contemplation to show just what was effected, 
'()r attempted to be effected under the issuance of the errata 
sheet of 1932. 
By 1\{r. Gibson: If your Honor please, I will read to you 
what the plaintiff, Jim Frank, said himself, which I had 
the· court stenographer to write out for me. He was asked 
this question by Mr. Sands: "Q. Did you ever tell Mr. Mc-
Clevy, or did yon ever tell ~ny other man at any time that 
you were under ·the impression or that you thought that that 
contract did not intend for the contractor to get overhaul, if 
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overhaul was necessary?" To which he replied:. "A. If 
overhaul was necessary off of the project then there had to 
be a new agreement, either by letter or in writing, or ·other~ 
wise to make an agreement to meet such a point.'' If you 
don't mind I will explain to you a little better.· I cannot 
read or write." 
By Mr. Sands: Your Honor, in view of the statement just 
read by Major Gibson, will you not permit the witness Frank 
to be recalled in the presence of the jury,. or he-
page 270 ~ fore the court~ since he is present in the court':" 
room, that he may be further examined by Coun-
sel for the Plaintiff as to his meaning of the language which 
has been presented to you by Major Gibson, to-wit, that from 
the stenographic record, insofar as the matter is more or 
less of a contrary nature to the position taken by this plain-
tiff ever since this suit has been pending for the last two 
days, according to counsel's recollection. 
By the Court: 1\ir. Sands, the case is closed. Of course, 
if you want to get it -into the record for the purpose of ap-
peal you may do that. I will not let it go to the jury. 
By Mr. Sands: I except to your Honor's ruling on that. 
By Mr. Sands: If your Honor please, in view of the in-
terpretation you have gi.ven, I move that all evidence for the 
defense in respect to errata sheets should be stricken, be-
cause Section (c) has not been changed. 
By the Court: I could not do that, Mr. Sands, because I 
will not construe that section. 
By Mr. Sands: I note an exception. 
page 271 ~ JIM FRANK, 
recalled by. Counsel for Plaintiff in the absence 
of the jury, testified as follows: 
By Mr. Gibson: We object to the examination, which I 
understand is for the purpose of making up the record for 
appeal. 
DIRECT EXA~IINATION. 
By Mr. Sands: 
Q. Mr. Frank, when you went on the stand this afternoon 
you were asked the question, ''Did you eyer tell Mr. ~IcOlevy, 
or did you ever tell any other man at any time that you were 
. under the impression, or that you thought that that contract 
did not intend for the contractor to get ove1·haul, if overhaul · 
. was necessary?'' and you answered, ''If overhaul 'vas neces-
sary off of the project then there had to be a new agreement, 
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either by letter or in writing, or otherwise, to make an agree-
ment to meet such a point. If you don't mind I will explain 
to you a little better. I cannot read or write. What was 
your interpretation of this contract under which you bid--will 
you please state to the court 1. 
By Mr. Gibson: I would like to have included in th_at that 
Mr. Frank was in the court all the time that the 
page 272 }- argument was being addressed to the court on 
. the motion to strike and heard the argument both 
of his counsel and counsel for the Commission. 
A. Well, what I mean by. that, just like I said, I will say 
it again, when I bid on a project I bid on all the work to be 
done on that project between the stations, say between sta-
tion 65 plus 75 and a station north, but I did not bid to haul 
the gravel _for two or two a·nd a half or three miles from the 
edge of the project for 50 cents. That is what I meant. That 
was entirely off of the project. They did not show me the 
gravel pit the day I bid on the work. 
Q. What I want to ask you is this, what did you mean by 
this language: ''If overhaul was necessary off of the project 
then there had to be a new agreement, either by letter or in 
writing, or otherwise to make an agreement to meet Ruch a 
point.'' What did you mean by that Y 
A. That means if the State or the engineer takes you off 
the project you are on and to go to another job half a mile 
away-say you bid on the job for 50 cents, they will pay you 
60 cents to get material from another point and bring it back 
to your project. That is what I ·meant by that; otherwise 
_ · they give you a letter, or in some kind of form 
~age 273 }- to do the extra work including the project you 
. are on. 
Q. What 1 want to ask you is this~did you bid on the 
project as you stated under the old 1931 basis, which provided 
that ''All gravel from local pits shall be placed as directed 
by the engineer 'within the free haul of one-half mile haul, 
and an allowance of 1 cent per cubic yard per 100 feet will 
be made for overhaul in excess of one-half mile". What do 
you understand by that? 
By Mr. Gibson: We object to that, if your Honor please. 
By the Court: I don't think he ought to be called on to 
construe that. 
By Mr. Sands: 
Q. Mr. Frank, did you know, or have any knowledge that 
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there had been any change in these specifications when you 
bid on this project Y · 
A. No, I did not. 
Q. Where did you get any idea as to there having to be a 
separate contract made for overhaul at a distance over half. 
a mile? 
A. I mean by that entirely off the project. The contract 
called for the gravel to be placed on the road. The State 
did not have the gravel pit located at the time I 
page 27 4 ~ bid on the project. If they did, I did not see it. 
· Q. Was it or not your idea under this contract 
that if gravel was taken off this project that you were to re-
ceive compensation for it~:was that your understanding? 
A. Yes, that was what I thought at the time,. that if I went 
off the project entirely of course there had to be additional 
price for hauling· the material due to the additional cost of 
hauling it. · 
By the Court: 
Q. Did you write that letter of December 1st, 1932, in which 
you wrote to ~Ir. McClevy, the District Engineer, saying: 
"I have been informed that the gravel for project F-661-CB 
Russell County 'vill come from gravel pit on the property of 
Tignor's approximately two and one-half miles from the road 
under construction. When this project was let to contract 
the engineer was unable to give any information concerning 
the location of the gravel pit for this project other than i1 
would be along the right-of-way for this project and would 
not have to be hauled from other locality. Please take this 
up with the State and arrange for the payment of extra price 
for hauling· this gravel from this gravel pit now under con:-
sideration. You realize it will cost me thirty cents more per 
cubic yard more than the price bid on this gravel if I have to 
haul it that distance, and will appreciate you looking into 
this matter and arrange for the payment of the extra amount 
per cubic yard for hauling this gravel to this project.'' 
What did you mean by that~ 
A. I mean by that it would cost 30 cents more 
page 275 ~ per cubic yard to do the job. 
Q. Was that to be a new contract? 
A. No, that was not a new contract. At the time I did not 
know where the gravel was to come from. At the time I bid 
on the job if l knew I had to haul two and a half or thre.e 
n1iles to get the gravel off the job I would have bid 85 cents. 
Q. You say you were still under the impression you were 
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:to get the grayel within a quarter of a mile of the project f 
A. Yes, sir, something like that, one-half mile or a quarter 
10f a mile. . 
Q. And, if it were further than half a mile or a quarter of 
.a mile yau were to get extra compensation, that was your 
idea? 
.A. Yes, sir .. 
Q. If further than half a mile that would be a new contract, 
would it not, not embraced in the contract yQu signed t 
.A. No, the contract I signed did not show where the gravel 
was to come from. 
• (The witness stood aside,.) 
Note: At this point the jury was adjourned to N (}Vember 
12, 1936, at 10 o'clock .A. M., for the further hear-
page 276 } ing of this suit. 
The counsel were requested by the Court to meet him to-
morrow morning, November 11th, 1936, at 9:30A.M., to con-
sider instructions. 
November 11, 1936. 
In Chambers : 
By Counsel for Defendant: If your Honor please, the 
defendant moves to strike the plaintiff's evidence for the fol-
lowing reasons: 
1. There is no evidence to show that the claims involved 
in this suit were ever submitted to the State Highway Com-
missioner as referee, in accordance with the written contract 
between Jim Frank and the State Highway Department, dated 
October 5, 1932 ; 
2. The evidence fails to show that the alleged extra work 
done by the contractor, Jim Frank, was authorized by the 
-engineer; 
3. No evidence that the plaintiff's assignee ever did any 
"Stripping for overburden, as alleged in the petition; 
4 .. No evidence that the delay in the completion of the 
project was caused through the action of the State Highway 
Commission, or through its duly authorized agents. 
· 5. That the testimony of Jim Frank shows that 
page 277 ~ he knew that written contract between himself 
and the Commonwealth of Virginia did not pro-
-yide for the payment of ove~haul of gravel; 
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6. The .t~stimony shows that Jim Frank knew that the 
claim for overhaul made by him after October 5, 1932, was 
a disputed claim and that. he must follow the provisions set 
forth in the contract if payment was to be secured therefor. 
7. The evidence shows that Jim Frank had abandoned the 
entire claim at the time of assigning his rights thereunde1· 
to Trinkle in December, 1933. · 
By the Court: The motion is overruled. 
·By Counsel for Defendant: We note an exception to your 
Honor's ruling. 
.STIPULATION. 
By stipulation, after all the evidence had been introduced 
and instructions argued and submitted to . the Court, it was 
agreed that the Court may discharge the jury and all mat-
ters of law and fact involved in this case shall be submitted 
to the Court for determination. · 
page 278 ~ .Note The court was convened this 12th day of 
November, 1936, at 10 o'clock A. Ivf.; the jury was 
dismissed and the court took the decision of the issue under 
advisement. 
page 279 ~ I, Walker C. Cottrell, Clerk of the Circuit Court 
of the City of Richmond, do hereby certify that the 
foregoing is a correct t~anscript of that portion of the record 
directed to be copied in the action at law in which J. E. Trinkle 
is the plaintiff and the Commonwealth of Virginia, at tl~e 
relationship of the Department of Highways, Henry G. Shir-
ley, Commissioner, and E. R. Combs, Comptroller, are the 
defendants, which was submitted to the presiding Judge and 
copied herewith in accordance with his directions, and I do 
further certify that a notice of the intention of the said J. E. 
Trhtkle to apply for a transcript of the aforesaid record was 
duly given to _the opposite party through her counsel. 
Given under my hand this 4th day of October, 1937. 
WALKER C. COTTRELL, Clerk. 
Fee for transcript $100.00. 
A Copy-Teste : 
M. B. WATTS, 0. C. 
INDEX 
Page 
Petition for Writ of Error and Supersedeas o o o o 0 0 o o o . • • • 1 
Record ••. 0 ••• 0 o·o 0 0 0 0 0 o o o o 0 ••• o o. o 0 o o o 0 0 o o. 0 0 0 0 0 •••• 16 
Petition of Plaintiff 0 0 •• o o o o •• o . o o 0 o o o .. o o .. o . 0 •••• 0 • • 16 
Exhibits 1 and 2 with Petition o 0 o . o o o o .. o .. o . o o .. o . . . . • 19 
Exhibits 3, 4 and 5 'vith Petition .. 0 o ..... o o ... o o . . . . • . • 20 
Plea of Statute of Limitation o .. o . o ....... o .. o .. o . o . . . 28 
Demur1·er of Defendant to Petition ........ o o o 0 o .• o o . . . 28 
Answer of Defendant •• o .. o 0 o o .. o o . o o o o ........... o . • . 31 
Additional Ground of Demurrer .. o 0. o ...... o .. o o .. o ... 33 
Bill of Particulars 0 • o o .. o •............ 0 ••••• o o o . . . . . • 34 
Motions to Strike Evidence •• o o o . o .. o . o o o . o ....... 35, 179 
Opinion of Court o . o . 0 ••••• o o •....... o .. o ... 0 •••• 0 • • • 36 
Judgment, July 26, 1937-Complained of 0 •• o o o ......•. 41 
Bill of Exceptions ... o o o o 0 o o ... o o o 0 0 • o o o . o . o . 0 •••• 0 • • • 43 
Stipulation of Counsel-Original Exhibits .•...•. 0 ••••• o .• 46 
Transcript of Testimony .. o .. o .. 0 o o ..... o. o. o. o ...... 46 
Jim Frank .... 0 .......... 00 o ..... : .. 47, 122, 170, 176 
E. V. St. 1\fartin . 0 00 o o 0 o ... o ..... o ........• o .•. 76, 174 
J. E. Trinkle 0 0 o o . 0 o ... 0 ••••• o o . o •• 0 ••• 0 o . 0 0 0 0 84, 172 
Warwick C. Thomas . . : .•..• o ...... 0 0 • 0 •• 0 ••••• 0 0 .100 
Miss Rollie J. Lohr o o ..... o ••.... o o ... o .. , ..••..••. 111 
c.· s·. Mullen ....... o ... o . o o .. o ••••••••• o . 0 •••••••• 114 
H. G. Sllirley •. o o • o ....• o o ....... o ................. 119 
Mo To Tl1urston o o o .. o . . . o .. ., ••. o o .. o .. 0 0 o ..•.... 125 
Frank Warren . o 0 o o ............. o o .....•........... 143 
J. P. Stover .. 0. 0 0 0 0 0 ••••••••• o .. o. o .... o ..... o146, 172 
W. W. McClevy ....•..••. 0 o· ...... 0 •••••••• 0 o ... 0 0 .156 
Stipulation-Case Suomitfed to. Court. 0 0 0 • 0 ••••••••••• 0 o180 
EXHIBITS. 
Page 
Plaintiff's Exhibit No. !-Contract ................... 49 
No. 2~ L~tt~r . . . . . .. . . .. .. .. . . . . . . . 51 
No. 3-Letter . . . . . . . . . . . . . . . . . . . . 52 
No. 4--Letter ..................... 52 
No ... 5-L~tter. ! • . • • • • • • • • • • • • • • • • • • 54 
No~ 6-Letter ! ................... 55 
No~ 7-Letter .................... 56 
No. 8-Letter ..................... ·56 
No. 9-Letter ..................... 57 
Nq. 10-Letter .................... 73 
No. 11-Letter ~ .................... 74 
N q. 12-Letter . . . . . . . . . . . . . . . . . . . . 75 
· No .. ~3-Letter .................... 76 
No. 14--Letter . . . . . . . . . . . . . . . . . . . . . 87 
No. 15-Letter . . . . ................ 119 
No. 16-Letter .................... 167 
No. 17-Letter .................... 169 
Defendant's EXhibit No. 1-Letter . . . . . . . . . . . . . . . . . 59 
No. 2-Letter .................. 59 
·No. 3-Letter ................ 54, 62 
No. 4--Letter ................... 63 
No. 5-Letter . . . . . . . . . . . . . . . . . . 64 
No. 6-Letter. . . .. . . . .. . . .. .. . .. 65 
Defendant's ·Exhibit· ''B''-Letter ................... 103 
· · · · "0"-Letter .................. 103 
"X "-Book, Specifications ...... 114 
"E "-Bid . . . . ................ 120 
"F"-Estimates and Checks ..... 124 
'' G' ':....:_Letter . . . . ............. 128 
"H "-Letter . . . . ............. 128 
"I "-Letter . . . . .............. 129· 
Defendant's Ex.-Blueprint ........................... 156 
Defendant's Ex. "K "-Letters ....................... 157 
"L"-Letter ........................ 158 
Clerk's Certificate ................................... 180 
